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United States Court of Appeals for the 
District of Columbia 

1 Board of Tax Appeals for the District of Columbia 

Counsel: WILLIAM C. SULLIVAN 
Address: National Met. Bank Bldg. 

Washington, D. C. 

Docket No. 8S 

Wakrf.x, Bates Petitioner, 

v. 

District of Columbia, Respondent. 

DOCKET 

Date Proceedings Memorandum 

Oct. 11 /.‘IS Petition filed, taxpayer notified, Business 
A. A. served Privilege 

Nov. 1/38 Issue joined. Hearing set for 
Nov. 21. 

Nov. 16/38 Motion of petitioner for continu¬ 
ance. 

Nov. 21 3S Motion for continuance granted— 
hearing set for 12/12/38 

Dec. 12 Hearing 

Feb. 14/39 Motion for extension of time to file 
brief by pet.—Granted. 

Apr. 27 39 Motion for extension of time to file 
brief by pet.—Granted. 

May 17/39 Motion of pet. to extend time to file 
brief—Granted 

June 2 39 Motion of pet. to extend time to file 
brief—Granted 

June 15/39 Brief by pet. Motion to set cause 
for further oral hearing 

June 16 39 Motion to set cause for further oral 
hearing—Denied 

June 21 Brief by respondent 

July 17 Findings of Fact, Opinion and De¬ 
cision. 

July 29 Motion for re-hearing filed by peti¬ 
tioner. 

July 31 Motion for rehearing—Denied. 

Aug. 14 Petition for review. Notice of Ap¬ 
peal filed by petitioner. 
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Sept. 12. Stipulation as to Statement of Evi¬ 
dence on Review. Motion to extend 
time for filing record in Court of 
Appeals—Granted to Oct. 13. 

Sept. 25. Supplemental Designation of Record. 

2 Received and Filed October 11, 1938, Board of 

Tax Appeals, D. (\ Phyllis A. Ragusa, Clerk 

Board of Tax Appeals for the District of Columbia 

Docket No. 88 

Bates Warren Petitioner 


vs. 

District of Columbia Respondent 
Petition 

The above named petitioner petitions for a cancellation, 
or at least a reduction, of an assessment of taxes against 
him and alleges as follows: 

(1) . The petitioner is an individual with residence at 2029 
Connecticut Avenue X. W., Washington, D. C., and princi¬ 
pal office Suite 501 Tower Building, Fourteenth and K 
Streets X. W., Washington, D. C. 

(2) . The tax in controversy is a business privilege and 
gross receipt tax for the fiscal year ending June 30, 1938, 
and in the amount of $1660.70 less $4.37 tangible tax paid 
and plus penalties, making the amount paid $1784.11, the 
whole of which is in dispute for the purpose of cancellation, 
and $1610.10 plus a penalty of $161.01 is in dispute for the 
purpose of reduction. 

(3) The notice of assessment was dated July 15, 1938, 
and the tax was paid by petitioner under protest in writing 
on September 23, 1938, as will appear in copy of notice of 
assessment hereto attached, together with copy of letter of 
protest, marked “Exhibit A”. 

(4) The assessment of tax set forth on notice of assess¬ 
ment is based upon the following errors: 

(a) The tax is a retroactive excise tax and in reality one 
imposed on the so called business of having done business 
in the past instead of the doing of same in the fiscal 
31 year for which it is purported to be levied. 
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(b) Because thereof, and of grave and unfair discrim¬ 
inations and confiscatory penalties and features con¬ 
tained in the statute and regulations, the same as regards 
both tax and license, and as well the license fee, are in vio¬ 
lation of the constitutional guaranties, including those pro¬ 
viding for due process of law and equal protection of the 
law, and are, therefore, unconstitutional, null and void, at 
least as applied to this petitioner. 

(e) So much of the tax as is assessed upon rentals is 
not assessed upon the basis of the doing of business. 

(d) So much of the tax as is assessed upon rentals is not 
assessed upon properties for which petitioner personally 
gave service, and this petitioner is advised and believes and 
therefore states that the regulation with respect to the 
matter of service was, and is, beyond the power of the 
Commissioners to promulgate. 

(e) Petitioner states upon advice and belief that the term 
‘‘business” as used in the Act does not include the collec¬ 
tion of rents by an individual from his own real estate 
investments. 

(f) Various other reasons, too numerous to mention. 

(5) The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: 

(a) The petitioner is engaged in the practice of law, in 
addition to which he owns certain parcels of real estate 
from which rents are collected. He is not now, nor was he 
during the fiscal year ending June 30, 1938, engaged to any 
extent in the business of buying, selling, or renting real 
estate. 

(b) Numerous pieces of real estate stand in the name of 
and are owned by petitioner, consisting of apartment 

houses and one office building. All rents and reve- 
4 nues therefrom were and are assigned for the bene¬ 
fit of holders of deeds of trust on the respective 
properties. These assignments were made prior to Janu¬ 
ary 1, 1936. They vest in the assignees the sole right to fix 
rents, make leases and collect the rents therefrom, as well 
as the management of the several properties, and with fur¬ 
ther rights to disburse all rents and revenues for the bene¬ 
fit of the management of the properties and the holders 
of the several trusts thereon. After making all disburse¬ 
ments called for in said assignments the surplus, if any, 
is paid to the petitioner. 
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(c) According to petitioner's information and belief he 
says that the entire rents paid to the assignees for the cal¬ 
endar year 1936 amounted to $419,912.80, and the amount 
received by petitioner during said year was $35,615.81. 
After adjustments, the tax in question was finally assessed 
upon the basis of gross receipts of $417,174 less the $2,000 
exemption and a tangible tax of $4.37, leaving the net 
amount of taxable basis $415,169.63, including $14,645.04 
from other sources than real estate rentals, and therefore 
a sum of $400,524.59 from such real estate rentals. 

Wherefore, The Petitioner Prays, that this Board may 
hear the proceeding and 

(a) Cancel the assessments of which complaint is made. 

(b) Cause refund to !><.* made to the petitioner of the sum 
of $1784.11 with interest thereon from September 23, 1938. 

(c) Or at least cause such reduction to be made in the 
assessment as may be proper according to the evidence ad¬ 
duced before this Board and cause refund to be made to 
the petitioner of the excess so paid by him over and above 

the amount of the assessment as so reduced, namely, 
5 $1610.10 plus a penalty of $161.01, or $1711.11 with 

interest thereon from September 23, 193S. 

(d) And that petitioner may have such other and further 
relief as the nature of his case may require. 

(s) WILLIAM C. SULLIVAN, 

Counsel for Petitioner . 

National Metropolitan Bank Bldg., 
Washington, D. 0. 

District of Columbia, a\<?; 

Bates Warren, being duly sworn, says that he is the peti¬ 
tioner above named: that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein, 
and that the statements contained therein are true except 
those stated to be upon information and belief, and those he 
believes to be true. 

(s) BATES WARREN 

Subscribed and sworn to before me this 10 day of Octo¬ 
ber, 1938. 


(Seal) 


(s) FRANK D. HOBBS 

Notary Public, D. C. 
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5a September 23, 1938. 

Collector of Taxes, District of Columbia, 

District Building, 

Washington, D. C. 

Re: Business Privilege Tax 

Dear Sir: 

1 herewith hand you $1784.11 in payment of the business 
privilege tax for 1937, together with the penalties thereon, 
as per bill rendered me on the 15th day of July, 1938. 

As you know, I have protested against paying these taxes 
for about a year, and I have set up various reasons for my 
protests, all of which are set out in papers and correspon¬ 
dence filed with the Administrator of the Business Privilege 
Tax. I am paying these taxes under protest. I am protest¬ 
ing for the various reasons set out in my correspondence 
as well as the memorandums and statements filed with the 
Administrator of the Business Privilege Tax, not only at, 
or about, or since the time of filing my returns but I am 
protesting for every cause or reason that I am entitled to in 
support of my protests. 

Verv trulv vours, 

(s) BATES WARREN 

5b COPY 

The records of this office indicate this bill was paid on Sept. 23rd, 1938. 
BUSINESS PRIVILEGE TAX 

First Half BUSINESS PRIVILEGE TAX, 1938 No. 9S2S 

Office of the Assessor, D. C. 


Gross Receipt Tangible Net Tax on 

Less $2,000 Rate Gross Tax Tax Paid Gross Receipts 

415,174.00 2/5 of 1% 1,660.70 

One Half 830.35 4.37 825.98 

Made by wet compared by. Penalty T 10% 82.60 

Bates Warren Total Tax 908.5S 

Tower Bldg., Pay to the Collector 

City of Taxes, D. C. 

First half payable 
in October, 1937 

Credit 9702 Business Privilege Taxes Second half payable 

in March, 1938 


Penalty of 1% per 
month will be added 
if not paid when due 
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5c COPY 

The records of this office indicate this bill was paid on Sept. 23rd, 1938. 
BUSINESS PRIVILEGE TAX 

2nd Half BUSINESS PRIVILEGE TAX, 1938 No. 9828 

Office of the Assessor. D. ('. 


Gross Receipt Tangible Net Tax on 

Less $2,000 Rate Gross Tax Tax Paid Gross Receipts 

415.174.00 2/5 of 1% 1,060.70 

One Half 830.35 4.38 825.97 

Made by wet Compared by. Penalty T 6% 49.56 

Bates Warren Total Tax 875.53 

Tower Bldg., Pay to the Collector 

City of Taxes, D. C. 

First half payable 
in October, 1937 

Credit 9702 Business Privilege Taxes Second half pavable 

in March, 1938 


Penalty of 1 % per 
month will be added 
if not paid when due 

6 Received and Filed .June 15, 1939 Board of Tax 

' Appeals, D. C. Phyllis A. Ragusa, Clerk 

Board of Tax Appeals for the District of Columbia. 

Docket No. SS 
Bates Warren, Petitioner. 
vs. 

District of Columbia, Respondent. 

Brief for Petitioner. 

The case involves a business privilege and gross receipts 
tax and the petition is one for cancellation or reduction 
of the same. 

Statement of Facts. 

The petitioner is an individual having his residence at 
*2029 Connecticut Avenue, Northwest, Washington, D. C. 
and his principal office Suite 501, Tower Building, 14th and 
K Streets, Northwest, Washington, D. C. The tax in con¬ 
troversy is a business privilege and gross receipts tax for 
the District of Columbia for the year ending June 30, 1938, 
in the amount of $1660.70 less $4.37 tangible tax paid, and 
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plus penalties, making the amount paid $1784.11, the whole 
of which is in dispute for the purpose of cancellation and 
$1610.10 plus a penalty of $161.01 is in dispute for the 
purpose of reduction. 

The notice of assessment was dated July 15,1938, the tax 
was paid by petitioner under protest in writing on Septem¬ 
ber 23, 1938, and the petition was filed on October 11, 1938. 
Copies of the notice of assessment and of letter of protest 
are attached to the petition. 

The facts upon which the petitioner relies as the basis 
of the proceeding are set forth in the petition as follows: 

“(a) The petitioner is engaged in the practice of law, 
in addition to which he owns certain parcels of real estate 
from which rents are collected. He is not now, nor was he 
during the fiscal year ending June 30, 1938, engaged 
7 to any extent in the business of buying, selling, or 
renting real estate. 

“(b) Numerous pieces of real estate stand in the name 
of and are owned by petitioner, consisting of apartment 
houses and one office building. All rents and revenues 
therefrom were and are assigned for the benefit of holders 
of deeds of trust on the respective properties. These as¬ 
signments were made prior to January 1, 1936. They vest 
in the assignees the sole right to fix rents, make leases and 
collect the rents therefrom, as well as the management of 
the several properties, and with further rights to disburse 
all rents and revenues for the benefit of the management 
of the properties and the holders of the several trusts 
thereon. After making all disbursements called for in said 
assignments the surplus, if any, is paid to the petitioner. 

“(c) According to petitioner’s information and belief he 
says that the entire rents paid to the assignees for the cal¬ 
endar year 1936 amounted to $419,912.80, and the amount 
received by petitioner during said year was $35,615.81. 
After adjustments, the tax in question was finally assessed 
upon the basis of gross receipts of $417,174 less the $2,000 
exemption and a tangible tax of $4.37, leaving the net 
amount of taxable basis $415,169.63, including $14,645.04 
from other sources than real estate rentals, and therefore 
a sum of $400,524.59 from such real estate rentals.” 
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Errors Relied Upon in Petition. 

(a) The tax is a retroactive excise tax and in reality one 
imposed on the so-called business of having done business in 
the past instead of the doing of same in the fiscal year for 
which it is purported to be levied. 

'(b) Because thereof, and of grave and unfair discrimi¬ 
nations and confiscatory penalties and features con- 
S tained in the statute and regulations, the same as re¬ 
gards both tax and license, and as well the license 
fee, are in violation of the constitutional guaranties, includ¬ 
ing those providing for due process of law and equal pro¬ 
tection of the law. and are, therefore, unconstitutional, null 
and void, at least as applied to this petitioner. 

i(c) So much of the tax as is assessed upon rentals is not 
assessed upon the basis of the doing of business. 

(d) So much of the tax as is assessed upon rentals is not 
assessed upon properties for which petitioner personally 
gave service, and this petitioner is advised and believes and 
therefore states that the regulation with respect to the mat¬ 
ter of service was, and is, beyond the power of the Commis¬ 
sioners to promulgate. 

(e) Petitioner states upon advice and belief that the term 
“business** as used in the Act does not include the collec¬ 
tion of rents by an individual from his own real estate in¬ 
vestments. 

(f) Various other reasons, too numerous to mention. 

The prayers of the petition are to cancel the assessments, 

cause refund to be made of the sum of $17S4.11, with inter¬ 
est from September 23, 193S, or at least to cause such re¬ 
duction to be made in the assessment as may be proper ac¬ 
cording to the evidence adduced before the Board and to 
cause refund to be made to the petitioner of the excess so 
paid by him over and above the amount of the assessment 
as so reduced, namely, $1610.10 plus a penalty of $161.01, 
or $1771.11. with interest thereon from September 23, 1938, 
and for general relief. 

Forts and Evidence. 

1 Hearing was had before the Board on December 12,1938, 
at which time the original and amended returns, to- 
9 gether with other papers, including the letter of pro¬ 
test of September 23, 1938, were offered in evidence 
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and marked Exhibits 1 to 6, inclusive. The respondent ad¬ 
mitted that payment was made under protest and conceded 
that payment was made under protest in writing, that the 
amount of the tax was paid on September 23, 1938, in the 
sum of $1660.70, less a credit for tangible tax of $8.75, or 
a net tax of $1651.95 plus a penalty for failure to pay within 
the time prescribed by law amounting to $132.16, or a total 
of $1784.11. 

The petitioner testified and produced a statement en¬ 
titled, “Statement of gross rents and operating expenses, 
1936”, listing various properties and having two columns, 
one headed “Gross Rents” and the other “Operating Ex¬ 
penses”, the column headed “Gross Rents” representing 
receipts from tenants including services rendered, and the 
column headed “Operating Expenses” representing vari¬ 
ous things—fuel, labor, payroll, electric lights, etc., the ser¬ 
vices rendered to the properties, and the amount totals 
$114,932.72 as the amount received for services. Such state¬ 
ment was offered and received in evidence as Exhibit Xo. 7. 

The petitioner further testified that Exhibit Xo. 7 had 
been prepared by the young lady in his office, that he had 
with him at the hearing the original record from which the 
statement was prepared, and that he believed the statement 
to be substantiallv correct. 

On behalf of the respondent AV. H. Xerlich testified that 
he is an examiner, business privilege tax division. Asses¬ 
sor's Office, is familiar with the return and assessment in 
this case, the original return was filed September 28, 1937, 
showing receipts from attorney’s fees $14,645.04, with a 
notation “See explanation attached to tax return,” that pe¬ 
titioner was taxed on the amount reported in the attached 
statement, two assessments were made, two bills were sent 
out, the basis of the amount of the first bill was at- 
10 tornev’s fees shown on the return and the total 
amount shown on the return is $419,912.80, the two 
were added together, a notice of non-payment was mailed 
April 4, 1938, to appear April 9, 1938, petitioner had an ap¬ 
pointment with Mr. Allen, of the Business Privilege Tax Di¬ 
vision, when petitioner submitted figures which he believed 
should have been included in the assessment and he came 
down to see Mr. Allen and witness, as a result of which the 
gross receipts were reduced to $417,174.00 from $449,557.84; 
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that the assessment made represents an assessment on the 
attorney's fees plus gross rentals with the exception of 
properties which were included in error, an allowance of 
$15,000—by gross rentals means only rentals in connection 
with which some services were furnished. 

On cross-examination, the witness said that of the $417,- 
174.00, $14,645.04 represented attorney's fees, leaving a net 
of $402,528.96 from which is to be deducted the $2,000.00 ex¬ 
emption. 

In response to questions by the Board, the petitioner fur¬ 
ther said that the H. L. Rust Company as landlord enters 
into written agreements with tenants defining the rental 
terms, saying how much services are to be given and just 
what the rent is, that in addition to providing space the 
landlord agrees to and does heat the rented property; that 
the supplying of telephone operators is not in the lease, just 
the heating of the apartment and hot water, and where 
houses are more than four stories high “we provide eleva¬ 
tors and hire the operators and have a telephone exchange 
installed, for which they pay for each call they make, they 
pak* for the installation of the phone and rental of the phone 
byi paying for the calls. We keep the halls lighted and keep 
them clean and pay for the electric lights in the hall, but pay 
noi electric light or gas in their apartments. We pay the 
janitor. We pay for the repairs to the building. W r c do 
the necessary repairs in all of the buildings—that is, 
11 keeping the building up. Whatever the repairs are 
we make them to whatever part of the house it is. I 
am talking now only when they have elevator and telephone 
service. A lot of them do not have that. Those ■which do 
not are the Shelby, Wesley, Pasadena, Avalon and four 
houses on Oak Street, one janitor looks after the four. 
There is no telephone service in 1S82 Columbia Road, the 
Alwin, it has an elevator but no telephone: the "Wesley, the 
Shelby and the four on Oak Street have neither. The Tower 
Building is an office building, has elevators, tenants furnish 
their own telephones, “we furnish the electricity to that 
building and the elevator service, heating and general ser¬ 
vice and cleaning of the floors”, furnish awnings and all re¬ 
pairs. 

The petitioner further said that none of the buildings are 
managed by him personally, the H. L. Rust Company man- 
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ages quite a number and Hagner manages some, by virtue 
of contracts; that he, petitioner, is not in the real estate 
business, he is a lawyer and conducts a law business, deals 
in no real estate except his own or that of clients for whom 
he is trustee but is not in the real estate business in any 
manner, shape or form other than owning a number of 
apartment houses and one office building, does not handle 
real estate except as a lawyer representing clients who own 
real estate, is trustee for several estates, no receipts de¬ 
rived from rental of real estate for which he acted as trus¬ 
tee are included in this case, which involves only rentals 
from real estate which petitioner owns. 

Rule* of Const ruction of Tax Stat utes. 

Preliminary to a discussion of the concrete and specific 
questions of law involved in the case, it may be well to ad¬ 
vert to the consideration of the rule generally recognized 
and which will no doubt be here conceded, that statutes 
such as the present are to be strictly construed and 
1*2 that what is not within the spirit though actually 
within the letter of them is not within the statutory 
mandate. 

Thus, in Maekall v. District of Columbia, 16 App. D. C. 
301, considering a statute which defined “intoxicating 
liquors” as including “whisky, brandy, rum, gin, wine, ale, 
porter, beer and all other fermented and distilled liquors,” 
Morris, J., said that the phrase “all other fermented and 
distilled liquors” “was not intended by Congress to include 
all liquors produced by fermentation or distillation but only 
all intoxicating liquors so produced”, and that this “was 
too clear for argument.” 

In Washington Electric Vehicle Transportation Co. v. 
District of Columbia, 19 App. D. C. 462, 470. holding that a 
license tax law applying to “hacks, cabs, omnibuses, and 
other vehicles for the transporting of passengers for hire” 
did not include electrically propelled vehicles which were 
not in existence at the time the act was passed, Alvey, C. J., 
said: 

“Applying the well-settled general principle applicable 
in the construction of revenue or tax laws, there would seem 
to lie, at least, reasonable ground for holding that the elec¬ 
tric carriages or vehicles used by the defendant are not 
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fairly within the meaning and purview of the license act of 
the legislative assembly. Ail the authorities agree in niain- 
tailiing, that all charges upon the citizen must be imposed 
by clear and unambiguous language; because, as it is said, 
thii-y operate as penalties. In a case of doubt, that construc¬ 
tion most beneficial to the citizen must be adopted. This is 
illustrated bv manv decided cases. 

•r • 

‘‘In the case of Adams v. Bancroft, 3 Sumner, 383, 387, 
Mr. Justice Story stated the rule upon this subject in these 
terms: *1 may add, in this connection that laws imposing 
duties are never construed beyond the natural import of 
the language, and duties are never imposed upon the citi¬ 
zen upon doubtful interpretation, for every duty imposes a 
burden on the public at large, and is construed strictly, and 
must be made out in a clear and determinate manner from 
the language of the statute.' 

“In the subsequent case of United States v. Wiggles- 
worth, 2 Story Rep. 369, the same learned judge, in laying 
down the rule, said: ‘It is, as I conceive, a general rule in 
the interpretation of all statutes levying taxes or duties, 
upon subjects or citizens not to extend their provisions by 
implication beyond the clear import of the language used, 
oi*i to enlarge their operations so as to embrace matters 
not specifically pointed out, although standing upon 
13 a close analog}*. In every case, therefore, of doubt, 
such statutes are construed most strongly against the 
government, and in favor of the citizen, because burdens 
are not to be imposed or presumed to be imposed beyond 
what the statutes expressly and clearly import.’ 

“Enforcing the same principle, the Supreme Court of 
Massachusetts, in the case of Sewell v. Jones, 9 Pick., 412, 
said: ‘Statutes which impose restrictions upon trade or 
common occupations, or which levy an excise or tax upon 
them, must be construed strictly.’ 

“To these cases many others of like import could be 
added, but it is unnecessary to cite more.” 

In Lockwood v. District of Columbia, 24 App. D. C. 569, 
Shepherd, C. J., quoting from the "Washington Electric Ve¬ 
hicle Transportation Co. case, held the term “claim agent” 
im a tax statute, to be too uncertain and vague to be en¬ 
forced, and said: 



BATES WAR REX VS. DISTRICT OF COLUMBIA. 


13 


“The established rule of the courts is that all statutes im¬ 
posing; restrictions upon business or the common occupa¬ 
tions of the people, or levying a tax upon them, are to be 
construed strictly.” 

The same ruling has been made in District of Columbia v. 
Chapman, 25 App. D. C. 95, with respect to the words 
“other contractors” appearing in the phrase “building and 
other contractors.” 

In Wilson v. District of Columbia, 26 App. D. C. 110, upon 
the same phrase “building and other contractors” which 
was before the court in the Chapman case, Shepherd, C. J., 
declared that a bricklaying contractor did not come within 
the statute, the quoted words themselves being “inopera¬ 
tive bv reason of their want of certainty”, saving: 

“It is a well-established principle that statutes imposing 
restrictions or burdens upon the ordinary business or com¬ 
mon occupations of the people are to be strictly construed. 
(Citation) Taxes, by way of license for the pursuit of such 
occupations, must be imposed by clear and unambiguous 
language. The citizen must be informed with reasonable 
certainty, by the words of the statute itself, of his obliga¬ 
tions to pay a license tax for the pursuit of his business; 
especially when his refusal to pay the same is made a crimi¬ 
nal offense. (Citations) 

“In accordance with this principle, it was held in those 
cases that the statute imposing the license taxes 
14 claimed therein could not be enforced for want of 
certainty in the terms employed; it having neither 
defined the particular occupation sought to be subjected to 
the tax, noi* used words of established, or reasonably popu¬ 
lar, signification clearly embracing the same. 

“In Lockwood’s Case the occupation designated in para¬ 
graph 46 was that of ‘claim agent’. In Chapman’s Case the 
party was a wholesale and retail dealer in wood and coal, 
who had entered into a contract with the District of Co¬ 
lumbia to supply it with wood and coal during a certain pe¬ 
riod. The contention was that he was liable to the license 
tax under the clause now under consideration, namely, 
‘Building and other contractors’. Confessedly he was not 
a building contractor, and it was held that the term ‘other 
contractors’ was too uncertain and left too much to the dis¬ 
cretion of the taxing officers.” 
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Statute and Regulations. 

The provisions of the statute with which we are here 
concerned are as follows: 

Sec. 1(d). “The term ‘business’ shall include the carry¬ 
ing on or exercising for gain or economic benefit, either di¬ 
rect or indirect, any trade, business, profession, vocation or 
commercial activity in or on privately owned property and 
iii or on property owned by the United States Government 
in the District of Columbia, not including, however, labor or 
services rendered by any individual as an employee for 
wages, salary, or commission.” 

Sec. 4. “Every person subject to the tax hereunder shall, 
within thirty days after the approval of this Act, furnish 
to the assessor, on a form prescribed by the Commissioners, 
a statement under oath showing the gross receipts of the 
taxpayer during the preceding calendar year, wdiicli said 
return shall contain such other information as the Commis¬ 
sioners may deem necessary for the proper administration 
of this title.” 

! Sec. 5. “For the privilege of engaging in business in the 
District of Columbia, each person so engaged shall pay to 
the collector of taxes of the District of Columbia for the 
fiscal year 1937-1938 a tax equal to tw'o fifths of 1 per cen¬ 
tum of the gross receipts in excess of $2,00() derived from 
such business for the calendar year 1936: Provided, how¬ 
ever, That the tax imposed by this section shall be payable 
only upon the gross commissions of any person engaged in 
the business of a broker or agent, and shall not be payable 
upon the funds of his principal, of wdiich he is a mere con¬ 
duit. 

“If a taxpayer was not engaged in business during the 
whole of the calendar year 1936 he shall pay the tax im¬ 
posed by this title measured by his gross receipts 
13 during the period of one year from the date when he 
became so engaged: and if such taxpayer shall not 
have been so engaged for an entire year prior to the ap¬ 
proval of this Act, then the tax imposed shall be measured 
by his gross receipts for the period during which he was so 
engaged, multiplied by a fraction, the numerator of which 
shall be 365 and the denominator of which shall be the num¬ 
ber of days during which he w r as so engaged. * * # ” 
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Sec. 4, of Title VII: ‘ ‘ The Commissioners of the District 
of Columbia are authorized to make such rules and regula¬ 
tions as may be necessary to carry out the provisions of 
this Act.” 

Sec. 5, of Title VII. ‘‘If any provision of this Act, or the 
application thereof to any person or circumstance, is held 
invalid, the remainder of the Act, and the application of 
such provisions to other persons or circumstances, shall 
not be affected thereby." 

With respect to penalties, Sec. 7, of Title VI, provides a 
penalty of 1 % per month for delinquency, Sec. 9, of the 
same title, a penalty of 10% of the tax due plus 5% thereof 
for each month of delay or fraction thereof for filing a re¬ 
turn or corrected return, and Sec. 12 provides as follows: 

“Any person engaging in or carrying on business without 
first having obtained a license so to do, or failing or refus¬ 
ing to file a sworn report as required herein, or to comply 
with anv rule or regulation of the Commissioners for the 
administration and enforcement of the provisions of this 
title shall, upon conviction thereof, be fined not more than 
$1,000 for each and every failure, refusal, or violation, and 
each and every day that such failure, refusal, or violation 
continues shall constitute a separate and distinct offense. 
All prosecutions under this title shall be brought in the 
police court of the District of Columbia on information by 
the corporation counsel or bis assistant in the name of the 
District of Columbia.” 

The Regulations provide as follows: 

“Sec. 3. Any person engaged in business in the District 
of Columbia on August 17,1937, shall be subject to the pro¬ 
visions of said Title and shall be required to pay the tax 
provided in said Title without any deduction (except an ex¬ 
emption of $2000) or proration, notwithstanding such per¬ 
son shall not have obtained a license, or shall have ceased 
to engage in business in the District of Columbia at anv 
time during the period from August 17, 1937, to June 30, 
1938, unless exempted by the provisions of said Title or 
those* regulations. Any person who was engaged in busi¬ 
ness in the District of Columbia on August 17,1937, but who 
shall cease to engage in such business prior to sixty days 
thereafter, shall not be required to obtain a license. Per¬ 
sons commencing to engage in business after August 17, 
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16 1937, will not be required to pay any tax, but will be 

required to obtain a license.” * * * 

Sec. 15 (a). ‘‘Persons who buy and sell or hold securities 
for investment or speculation, if such buying, selling or 
holding does not constitute trade, business or vocation, are 
not subject to the provisions of said Title and are not re¬ 
quired to report their receipts as gross receipts. However, 
if such buying and selling or holding of securities consti¬ 
tutes his ordinary or regular trade, business or vocation, 
such persons are subject to the provisions of said Title, and 
are required to report the receipts therefrom as taxable 
gross receipts under said title. 

‘‘(b) Income from stocks, bonds, or other securities or 
investments, or bank deposits, except interest or evidences 
of indebtedness given in connection with business and bank 
deposits maintained in connection with business, are not 
gross receipts.” * * * 

Sec. 19. ‘‘The ownership of real estate and the mere 
receipt of rent therefrom, either by individuals, or by cor¬ 
porations for distribution to the stockholders of such cor¬ 
porations, is not in itself business. However, the owning, 
holding and/or managing of real estate such as apartment 
houses and office buildings, and the like, where such build¬ 
ings or portions thereof are let to tenants to whom light 
and/or heat are furnished and for which janitor and similar 
services are performed, is business under the provisions of 
said Title, and receipts therefrom must be reported and the 
tax computed thereon.” * * * 

Sec. 26. ‘‘The penalties provided in said Title are: 

(a) For failure to file a return on or before October 1, 
1937: or a corrected or sufficient return within 20 days after 
the same is required by notice from the Assessor, 10 per 
centum of the tax due, plus additional 5 per centum of the 
tax for each month of delay. 

(b) For failure to pay the tax when due (one-half during 
October, 1937, and the other half during March, 1938) 1 per 
centum per month upon the installment due, which unpaid 
installment together with all unpaid penalties thereon shall 
constitute a delinquent tax. 

(c) For engaging in business without a license under said 
title or failure or refusal to file a return or correction within 
the time required by the provisions of said Title, or failure 
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to comply with any rule or regulation of the Commissioners 
for the administration or enforcement of said Title, a fine 
of $1,000 for each day of such wrongful engaging in busi¬ 
ness, failure, refusal or violation, upon conviction of said 
offense in the Police Court of the District of Columbia.” 

Question* for Decision 

“(a) The tax is a retroactive excise tax and in 
17 reality one imposed on the so-called business of hav¬ 
ing done business in the past instead of the doing of 
same in the fiscal year for which it is purported to be levied. 

“(b) Because thereof, and of grave and unfair discrimi¬ 
nations and confiscatory penalties and features contained 
in the statute and regulations, the same as regards both tax 
and license, and as well the license fee, are in violation of 
the constitutional guaranties, including those providing for 
due process of law and equal protection of the law, and are, 
therefore, unconstitutional, null and void, at least as ap¬ 
plied to this petitioner.” 

It is, of course, conceded that, with respect to a tax, as 

distinguished from an excise, the legislative power may 

measure it bv anv reasonable vardstick it chooses to fix and 
• *■ • 

for this purpose may base the same upon a value at a time 
or times prior to the one for which the tax is levied. But 
this rule does not apply to excises, and the so-called busi¬ 
ness privilege tax is clearly an excise. (Security Savings & 
Commercial Bank v. District of Columbia, 51 App. D. C. 
.‘>16; Flint v. Stone Tracy Co., 220 U. S. 107). 

The ideas involved in a privilege tax are that the State 
authorizes a privilege on condition of compensation, and 
the acceptance of such offer creates a contract, and the law 
operating on the acts of the parties raises the implied prom¬ 
ise to pay the required compensation. State v. Chicago, 
etc. R. Co. 128 Wis. 449, where the authorities are reviewed 
at length. 

A tax on the gross receipts of a railroad company is an 
occupation or privilege and not a property tax. State v. 
Philadelphia, etc. R. Co., 45 Md., 361; State v. Northern 
Central R. Co., 44 Md. 131. 

A tax on each dairyman for each cow used in the produc¬ 
tion of milk or butter is an occupation or privilege and not 
a property tax. Birmingham v. Goldstein, 151 Ala., 473. 
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See, also: Mid-Northern Oil Co. v. Walker, 65 Mont. 414. 

“If the tax is levied upon persons on account of 

18 their business, it will be construed as a license or oc¬ 
cupation tax even though it is graduated according 

to the property used in such business* or on the gross re¬ 
ceipts of the business.'* 

37 Corpus Juris, 172. 

The title of Title VI is “Tax on Privilege of Doing Busi¬ 
ness". Tlie language of Section 5 of that title is “for the 
privilege of engaging in business in the District of Co¬ 
lumbia, each person so engaged shall pay* * * for the fiscal 
year 1937-1938.” It is accordingly evident that the excise 
here imposed is one for the privilege of engaging in busi¬ 
ness, and therefore it is not a tax. But whether it is im¬ 
posed for the fiscal year 1937-38 or for some other time de¬ 
pends upon the subject-matter of the statute itself and not 
upon the language so used in Section 5. Congress cannot 
by calling a black dog white change its color. Neither can 
it impose an excise for one period of time and by declaring 
that it is for another period give it that effect. (Dawson v. 
Kentucky Distilleries Co., 255 U. S. 288) An analysis of the 
statute shows that it is for various periods of time, depend¬ 
ing upon the particular taxpayer and as to this petitioner 
it is for the calendar vear 1936. Bv Section 5, it is de- 
dared that the so-called tax shall be equal to two-fifths of 
1% of the gross receipts in excess of $2000 derived from 
such business for the calendar year 1936.” This applies to 
all who were engaged in business for the full period of that 
calendar year, but by the same section it is further provided 
that one who was not engaged in business during the whole 
of that year shall have his so-called tax measured “by his 
gross receipts during the period of one year from the date 
when he became so engaged.” Tn other words, if he be¬ 
came so engaged on February 1, 1936, his tax is measured 
by the period from February 1, 1936, to January 31, 1937, 
while if he became so engaged on August 16, 1936, his tax 
is measured by the period from August 16, 1936, to August 
15,1937. But suppose he did not become so engaged 

19 until August 18, 1936, then by the provisions of the 
same Section 5 his so-called tax is to be “measured 

by his gross receipts for the period during which he was so 
engaged, multiplied by a fraction, the enumerator of which 
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shall be 365 and the denominator of which shall be the num¬ 
ber of days during which lie was so engaged.” The same 
tiling would apply if he became so engaged on August 15, 
1937. But suppose he did not become so engaged until 
August 18, 1937. Though the so-called tax is said to be for 
the fiscal year 1937-3S he pays no such tax, though he "was 
engaged in business for all of the fiscal year which re¬ 
mained after the enactment of the statute. Again, take a 
man who was engaged in business during the whole of the 
calendar year 1936 and whose gross receipts were $100,000, 
and another man engaged for the same time whose gross re¬ 
ceipts were but $100. In the fiscal year 1937-38 the situa¬ 
tion of these two men was reversed. The first man would 
nevertheless pay a tax on his $100,000 of gross receipts 
though they were nil during the period for which the so- 
called tax is said to be assessed, and the second man would 
pay nothing though his receipts were $100,000 during the 
same period of time. Take the case of a third man who be¬ 
came engaged in business on August 18, 1937, and whose 
gross receipts from that date to June 30, 1938, were 
$1,000,000. He still pays nothing but the license fee of 
$10.00. Other illustrations between those given and elab¬ 
orating upon those above stated in this paragraph might 
be set out but they would serve no other useful purpose than 
to typify the point now being made, and the imagination of 
the Board may be indulged without consuming space herein 
setting them out in detail. It is accordingly evident that the 
tax or excise is not one imposed for the privilege of engag¬ 
ing in business during the fiscal year 1937-38 but in so far 
as this petitioner is concerned it is for the privilege of 
having engaged in business during the calendar year 
20 1936 and as to other taxpayers who were not en¬ 

gaged during the whole of that year it is for having 
engaged in business at different times on problematical and 
imaginary dates. It is not measured by gross receipts of 
anyone for the fiscal year 1937-38 and therefore is improp¬ 
erly so described in the statute. 

From a practical or any other point of view, there is no 
reason why all payments should not have been measured 
by the period of one year prior to the effective date of the 
Act, or, better still, as is generally the case, why the tax 
should not have been imposed at the end of the year so that 
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tax-payers would know tlieir obligations in advance and be 
enabled to act accordingly. 

If there be even a doubt as to the soundness of the fore¬ 
going views, that doubt must be resolved in favor of the 
petitioner. Supra pp. 6-9. 

: In addition to the discriminations pointed out with re¬ 
spect to the time as of which the excise is to be measured 
or computed, it is to be observed that by Section 1 (e), the 
term “gross receipts’’ means those received from any busi¬ 
ness without deduction on account of costs of property sold, 
costs of materials, labor or services or other costs, interest 
or discount paid or any other expenses whatsoever, these 
provisions applying to tin* petitioner, but by a provision of 
the same Section 5 (e), when that term is used in connection 
with or in respect to financial transactions involving the 
sale of notes, stocks, bonds and other securities, or the loan, 
collection or advance of money, or the discounting of notes, 
bills or other evidences of debt, it is to be deemed to mean 
“the gross interest, discount, commission or other gross 
income earned bv means of or resulting from said financial 
transactions’’, and by a further proviso to the same section, 
in connection with commission merchants, attorneys or 
other agents, the terms shall be deemed to mean “the gross 
amount of such commissions or gross fees received 
21 by them”: as to stock and bond brokers, to mean 
“gross amount of commissions or gross fees re¬ 
ceived, gross trading profit on securities bought and sold, 
and gross interest income on marginal accounts:” and by 
a still further proviso with respect to contractors it means 
“their total receipts less money paid by them to sub-con¬ 
tractors for work and labor performed and material fur¬ 
nished by such sub-contractors in connection with such work 
and labor.” 

The tangible and intangible personal property taxes are 
continued but one paying the tangible personal property tax 
for the current fiscal year is entitled to credit the same 
against the privilege of doing business or license tax. This 
is the only deduction from gross receipts permitted to any 
taxpayer except that a contractor who lets out sub-contracts 
for all or part of his work may take deductions to the ex¬ 
tent of the prices he pays the said sub-contractors. A 
druggist, dry-goods, clothing, hardware, furniture or other 
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merchant takes no deduction for the price paid for his stock 
in trade except such as represents the tangible property tax 
paid for the stock in hand on June 30. A real estate opera¬ 
tor who buys a tract of land, builds houses upon it and sells 
them whether at aggregate prices below or above his cost 
liases his privilege or license tax upon the full gross re¬ 
ceipts without any deduction of any kind, and this too in 
face of the fact that he pays real property taxes on his land 
and if lie holds them long enough also upon the buildings 
erected thereon. At the same time, one engaged in the busi¬ 
ness of selling notes, stocks and bonds and other securities, 
loaning, collecting or advancing money, discounting notes, 
bills or other evidences of debt, only pays his tax upon the 
gross interest, discount, commission or other gross income 
earned by means of or resulting from such financial trans¬ 
actions; commission merchants, attorneys and other 
22 agents pay upon the gross amount of commissions or 
fees received by them, and stock and bond brokers 
pay upon the gross amount of commissions or gross fees 
received or gross trading profit on securities which they buy 
and then sell, and on the gross interest income on marginal 
accounts. 

Furthermore, one engaged in business in the District of 
Columbia from an adjoining jurisdiction without having 
any location in the District, pays no tax whatever, the tax 
being imposed not upon the engaging in business in the Dis¬ 
trict of Columbia but upon engaging in business “in or on 
privately owned property and in or on property owned by 
the United States Government.” 

There is no justification for such discriminations. They 
constitute a violation of the due process and equal protec¬ 
tion clauses of the Federal Constitution, and there is no 
reason for not measuring all taxpayers’ payments by the 
period of one year prior—or better still subsequent—to the 
effective date of the Act nor for allowing deductions as to 
one and not as to another. A store such as Woodard & 
Lothrop, for example, invests its capital in the stock pur¬ 
chased and pays its excise upon the gross receipts received 
from the same, without any deduction whatever for the cost 
thereof, but another store located immediately next door or 
in the adjoining block, receiving its entire stock on consign¬ 
ment as was the cases for some years of the Moses Shop 
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diagonically across the street, would deduct or credit the 
entire cost of the stock carried, and contractors—whatever 
that term may mean—having sub-contracts for the whole 
or part of their work, deduct the price of such sub-contracts. 
These are all discriminations made arbitrarily and without 
reason of any kind to support the same. 

Furthermore, the penalties prescribed are so confisca¬ 
tory as to render the whole Act void. Ex Parte Young, 209 
r. S. 123. 

While it is true the statute contains the provision that 
“if any provision of this Act, or the application 
23 thereof to any person or circumstance is held invalid, 
the remainder of the Act and the application of such 
provisions to other persons or circumstances, shall not be 
affected thereby,’* (Section 5, Title VII), yet the only effect 
of such clause i* to shift the burden from the supporter of 
the legislation to the assailant of it upon the question 
whether with the portion held invalid eliminated the legis¬ 
lation would have been enacted. “Under either rule, the 
determination, in the end, is reached by applying the same 
test, namely, what was the intent of the law-makers”. Car¬ 
tel* v. Carter Coal Co., 298 U. S. 23S, 312, et seq. 

Where, as here, no line of severance is indicated in the 
terms of the Act, the severability clause is ineffective. 
Smith v. Cahoon, 283 U. S. 553. 

In addition to the grounds of invalidity already pointed 
out. the last proviso to Section 5 (e) of Title VI, renders 
the Act void because of the want of certainty of the terms 
“contractors” and “sub-contractors.” District of Colum¬ 
bia v. Chapman, 25 App. D. C. 95; Wilson v. District of 
Columbia, 2fi App. D. C. 110, supra p. 8. 

The next three questions may as well be considered to¬ 
gether and they are as follows: 

“(c) So much of the tax as is assessed upon rentals is 
Pot assessed upon the basis of the doing of business. 

“(d) So much of the tax as is assessed upon rentals is 
Pot assessed upon properties for which petitioner person¬ 
ally gave service, and this petitioner is advised and believes 
and therefore states that the regulation with respect to the 
matter of service was, and is, beyond the power of the Com¬ 
missioners to promulgate. 
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“(e) Petitioner states upon advice and belief that the 
term ‘ business * as used in the Act does not include the col¬ 
lection of rents by an individual from his own real estate 
investments.” 

The tirst of these propositions is that so much of the tax 
as is assessed upon rentals is not assessed upon the basis of 
the doing: of business. The term “business’ is defined in 
the statute as including: the carrying on or exercise for gain 
or economic benefit, either direct or indirect, of any trade, 
business, profession, vocation or commercial activity. 
24 The assessment upon rents, therefore, in order to be 
valid must be the carrying on or the exercising of a 
trade, business, profession, vocation or commercial activity. 
It is conceded bv the District authorities that the mere ren- 
tal of real estate unaccompanied by the rendition of any 
service does not come within the statutorv definition of the 
word business, and their concession brings us to the second 
of the questions involved and lettered (d) above, for there 
is no distinction to be found in the statute and no justifica¬ 
tion whatever therein for the same between the rental of 
real estate with or without the rendition of service. The 
only authority therefor is found in Section 19 of the Regu¬ 
lations, which provides that the owning, holding and/or 
managing of real estate such as apartment houses and office 
buildings, and the like, where they are let to tenants to 
whom light and or heat are furnished and for which janitor 
and similar services are performed is business under the 
provisions of the Act and receipts therefrom must he re¬ 
ported and the tax computed thereon. This regulation is not 
only in conflict with Section 15 (b), providing that income 
from stocks, bonds or other securities or investments are not 
gross receipts, but it is utterly null and void as an attempt 
to enlarge upon the statute. As we have seen, there is 
nothing in the statute making a distinction between rentals 
where services are and where they are not rendered. The 
only authority for the promulgation of regulations is Sec¬ 
tion 4, of Title VII, authorizing the making of such rules 
and regulations “as may be necessary to carry out the pro¬ 
visions of this Act.” Section 19 of the Regulations has no 
relation whatever to the provisions of the Act and certainly 
does not embody anything necessary to carry out the same. 
That the Commissioners are not authorized to add to the 
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Act or to enlarge upon the same is elementary. United 
States ex rel Daly v. Macfarland, 28 App. D. C. 552. 
25 It is contended by the respondent that the Su¬ 
preme Court of the United States in Flint v. Stone 
Tracy Co., 220 U. S., 107, recognizes the distinction between 
rentals collected with and those without the rendition of 
services. We do not agree to this claim for reasons herein¬ 
after explained, but even if we did it would not meet the 
contention we now raise. It would be of importance only 
if Congress itself had drawn the distinction. But it did 
not do so. The Commissioners have assumed to make it and 
they are devoid of legislative power. Our books are full of 
cashes to this effect. The Daly case last mentioned is suffi¬ 
cient on the point where, citing many cases, the Court said, 
at p. 558: 

* ‘It is well settled that the District of Columbia has no 
legislative power, it being merely a municipal corporation 
bearing the same relation to Congress that a city does to 
the legislature of the State in which it is incorporated.” 

Therefore, regardless of the meaning of Flint vs. Stone 
Tracy Co., 220 U. S. 107, the regulation under consideration 
is void. But does the Tracy case have any such meaning as 
the respondent contends? 

That case presented for the consideration of the Court an 
Act of Congress providing “that every corporation, joint 
stock company, or association organized for profit and hav¬ 
ing a capital stock represented by shares * * * and engaged 
in business in any State or Territory of the United States 
* * * shall be subject to pay annually a special excise tax 
with respect to the carrying on or doing of business by such 
corporation, joint stock company or association”, etc. The 
statute did not define the carrying on or doing of business. 
It idl’d not, as does our statute, provide that the same should 
consist of “the carrying on or exercising for gain or eco¬ 
nomic benefit, either direct or indirect, any trade, business, 
profession, vocation, or commercial activity.’’ In deter¬ 
mining whether, under our statute, the receipt of rentals 
from real estate constitutes business, the question 
28 of the rendition or non-rendition of service is wholly 
immaterial. It is the naked question, -whether the re¬ 
ceipt of rents constitutes business within the statutorv 

• * 

sense. Decisions under the statute considered in the Flint 
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case do not aid us, but let us see what the Flint case did de¬ 
cide. At pp. 169-71, the Court stated the activities of the 
corporations involved in the seven appeals then under con¬ 
sideration as follows: Certain of them were real estate 
companies whose business was principally the holding and 
management of real estate, one of them was a bank occupy¬ 
ing a building in part and renting a large part to tenants, 
one of the realty companies was organized to “work, de¬ 
velop. sell, convey, mortgage, or otherwise dispose of real 
estate: to lease, exchange, hire or otherwise acquire prop¬ 
erty; to erect, alter or improve buildings; to conduct, oper¬ 
ate, manage or lease hotels, apartment houses, etc.: to make 
and carry out contracts in the manner specified concerning 
the buildings * * * and generally to deal in, sell, lease, ex¬ 
change or otherwise deal with lands, buildings and other 
property, real or personal.” etc. It had one hotel building 
and was engaged in no other business than the management 
and leasing of the same. Another realty company was 
formed for the purpose of owning, holding and managing 
real estate, it owned an office building and certain securi¬ 
ties, and it let the office building to tenants to whom light 
and heat were furnished and for whom janitor and similar 
services were performed. Another realty company was op¬ 
erating under a charter to own real estate with power to 
build, improve, alter, pull down and rebuild, and to manage, 
exchange and dispose of the same. An iron company owned 
and leased ore lands for the purpose of carrying on mining 
operations, and received royalties depending upon the quan¬ 
tity of ore mined: and a wharf company was operating 
under a charter authorizing it to acquire lands and flats, 
and to lease, manage and improve its property in whatever 
manner deemed expedient by it, and to receive dock- 
27 age and wharfage for vessels laid at its wharves. 

After thus summarizing the business in which such 
corporations were engaged, the Court said, at p. 171: 

AVc think it clear that corporations organized for the pur¬ 
pose of doing business, and actually engaged in such ac¬ 
tivities as leasing property, collecting rents, managing office 
buildings, making investments of profits, or leasing oil 
lands and collecting royalties, and managing wharves, di¬ 
viding profits and in some cases investing the surplus, are 
engaged in business within the meaning of this statute, and 
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in the capacity necessary to make such organizations sub¬ 
ject to law.*' (italics ours) 

This paragraph contains the entire decision of the Court. 
It makes no reference to services. The Court was dealing 
with a statute, as we have seen, which imposed an excise 
upon the engaging in corporate business, and its holding is 
limited to ‘‘corporations organized for the purpose of 
doing” the business stated and “actually engaged” therein. 
The petitioner here is not a corporation. He was not or¬ 
ganized for the purpose of engaging in any business. He 
was born as all human beings are, and he testified that he is 
not in the real estate business but is a lawyer and conducts 
a law business: he deals in no real estate except his own or 
that of clients for whom he is trustee, he is not in the real 
estate business in any manner, shape or form other than 
owning a number of apartment houses and one office build¬ 
ing, he does not handle real estate except as a lawyer repre¬ 
senting clients who own the same. Section 15 of the Regu¬ 
lations draws the distinction correctly. It is, however, lim¬ 
ited to securities. There is no occasion for distinction be¬ 
tween securities and real estate. It declares in effect that 
buying, selling and holding investments is not the doing of 
business unless it is the ordinary or regular business of the 
person engaged therein. The charter purposes of the cor¬ 
poration are the ordinary, regular, business of the corpora¬ 
tion., The Supreme Court was not dealing with individuals 
to any extent in the Flint case. 

2S Of course, dealing with a case such as that one, the 
Court could only consider the purposes for which the 
corporation was organized since the limit of its authority 
and the business it could transact had to be found in its 
charter. There is no charter by which one can measure the 
activities of a human being, but his business and his invest¬ 
ments must be regarded as separate and distinct. We do 
not say that Congress could not have imposed an excise on 
receipts from investments but we say most emphatically 
that it did not do so, and the respondent concedes that by 
its admission that rentals derived from real estate in con¬ 
nection with which no service is rendered are not taxable. 

These views are emphasized by two other cases decided 
on the same day by the Supreme Court and immediately 
following Flint v. Stone Tracy Co., namely: Elliott v. 


BATES WARREN VS. DISTRICT OF COLUMBIA. 27 

Freeman, 220 U. S. 17S, where after pointing out that the 
cases there under consideration differed from those in¬ 
volved in the Flint case, the Court stated the cases under 
consideration as follows: (1) A Massachusetts trust formed 
for the purpose of purchasing, improving, holding and sell¬ 
ing lands and buildings in Boston, the trust owning one 
building and leasing it to a single tenant and maintaining 
and providing its building with elevator service, janitor 
service, etc.; and (2) a department store trust formed for 
the purpose of purchasing and holding certain parcels of 
land in Boston and erecting a building thereon suitable for 
a department store which was leased to one tenant for a 
period of thirty years. The Court held that neither of the 
trusts under consideration in the Elliott case came within 
the statute because they were not organized under any 
State statute. 

Zonne v. Minneapolis Syndicate, 220 IT. S. 187, where the 
corporation was originally organized for and engaged in 
the business of letting stores and offices in a build- 
29 ing owned by it and collecting and receiving rents 
therefor, but prior to the passage of the statute in 
question it demised all of its real estate to tenants at a 
specified annual rental and at the same time caused its Ar¬ 
ticles of Incorporation to be so amended as to read: “The 
sole purpose of the corporation shall be to hold the title to 
the westerly one-half of Block 87 of the Town of Minneap¬ 
olis now vested in the corporation subject to a lease thereon 
for a term of 130 years from January 1, 1937, and, for the 
convenience of its stockholders to receive, and to distribute 
among them, from time to time, the rentals that accrue 
under said lease, and the proceeds of any disposition of 
said land”, and holding the corporation not subject to the 
tax, the Court said: 

“As we have construed the corporation tax law (Flint v. 
Stone Tracy Co., supra), it provides for an excise upon the 
carrying on or doing of business in a corporate capacity. 
We have held in the preceding cases that corporations or¬ 
ganized for profit under the laws of the state, authorized to 
manage and rent real estate, and being so engaged, are 
doing business within the meaning of the law, and are there¬ 
fore liable to the tax imposed, (italics ours) 
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“The corporation involved in the present case, as origi¬ 
nally organized and owning and renting an office building, 
was doing business within the meaning of the statute as we 
have construed it. Upon the record now presented we are 
of opinion that the Minneapolis Syndicate, after the demise 
of the property and reorganization of the corporation, was 
not engaged in doing business within the meaning of the act. 
It had wholly parted with control and management of the 
property: its sole authority was to hold the title subject to 
the lease for 130 years, to receive and distribute the rentals 
which might accrue under the terms of the lease, or the 
proceeds of any sale of the land, if it should be sold. The 
corporation had practically gone out of business in connec¬ 
tion with the property, and had disqualified itself by the 
terms of reorganization from any activity in respect to it. 
We are of opinion that the corporation was not doing busi¬ 
ness in such wise as to make it subject to the tax imposed by 
the Act of 1909 (36 Stat. at L. 112, chap. 6, sec. 3S, U. S. 
Cdmp. Stat. Supp. 1909, p. 844). Holding this view, we 
think the court below erred in sustaining the demurrer to 
the bill. The decree of the court below is therefore reversed 
and the cause remanded to the Circuit Court of the United 
States for the District of Minnesota, with directions 
30 to overrule the demurrer, and for further proceed¬ 
ings consistent with this opinion.” 

In this last mentioned case the Court stated the nub of 
its decision in the Flint case, “We have held in the preced¬ 
ing cases that corporations organized for profit under the 
laws of the State, authorized to manage and rent real es¬ 
tate, and being so engaged, are doing business within the 
meaning of the law.” There is nothing said here about 
rendering service. The statements in that connection in 
the Flint case were merely statements of the facts of the 
case. They were not adverted to by the Court in any of its 
opinions as having the slightest influence upon the deci¬ 
sion. Certainly, the Minneapolis Syndicate after its reor¬ 
ganization was engaged in doing business within the mean¬ 
ing of the Act just as much as the petitioner in the instant 
case was upon the record before the Court. In both cases 
the owner was merely holding an investment. 

It is evident that, in the Minneapolis Syndicate case, the 
Court was mindful of the rule that all doubts must be re- 
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solved in favor of the taxpayer and that the right to impose 
the tax must be clear, else it is non-existent, Supra, pp. 6-9. 

In Dawson v. Kentucky Distilleries Co., 255 U. S. 288, the 
Court citing and following Flint v. Stone Tracy Co. and 
Zonne v. Minneapolis Syndicate, held a legislative license 
upon “the business of owning and storing whiskey” not to 
be an excise upon business but rather a tax upon property, 
Brandeis, J., saying: 

“To levy a tax by reason of ownership of property is to 
tax the property. (Citations). It cannot be made an occu¬ 
pation or license tax by calling it so. (Citations)” 

Certainly, the so-called tax upon rentals is a tax upon the 
real estate from which the rentals are derived. The owners 
of real estate were dealt with under this law' by raising the 
rate of real estate taxes 25 cents on the $100. This applied 
to all real estate and it is evident that Congress re- 
31 alized that it represented the limit of the burden 
which should be placed upon investors in real estate. 

In addition to the foregoing Supreme Court cases, our 
own Court of Appeals has spoken to the same effect. 

In the case of Croker v. Helvering, reported in 67 App. 
D. C., the Court held that attorneys’ fees paid and advertis¬ 
ing expenses incurred by the taxpayer in taxable years in 
selling her own ocean front property were not deductible 
because of the fact that she was not conducting a trade or 
business. The meager facts in that case w'ere that the tax¬ 
payer testified that her business consisted of selling real 
estate, selling her own land, which she subdivided into lots 
and squares along the ocean front located at Palm Beach, 
Florida. The Court further stated that the petitioner’s ef¬ 
forts to sell her own property were not a trade or business 
within the meaning of the tax statute. See Phipps v. Com¬ 
missioner, 54 Fed. (2d) 469, also 77 Fed. (2d) 599. 

The assessment upon the rentals in the instant case can¬ 
not possibly be considered as within the terms of the stat¬ 
ute unless the collection of the same amounts to a trade, 
business, profession, vocation or commercial activity. "We 
can readily dispense with all of these terms other than busi¬ 
ness and commercial activity, and there is no essential dif¬ 
ference between the two terms last mentioned. The latter 
term is “commercial activity”—not “any activity.” It 
must, therefore, be an activity which is commercial, and 
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which cannot include investments of any kind. In the last 
analysis, therefore, the question on the wording of the stat¬ 
ute resolves itself into the single one, whether the rental 
collections here concerned constitute the doing of business. 
That they do not is well settled upon the authorities. 

u - Business’ is a word of large signification, and denotes 
an employment or occupation in which a person is engaged 
to procure a living.’’ (italics ours) 

Goddard v. Chaffer, 2 Allen, 395. 

State v. Boston Club, 45 La. Ann. 585, 

Moore v. State, 16 Ala. 411, 414, 

32 Allen v. Commonwealth, 188 Mass. 59, 

Smallwood v. Veter, 42 Idaho, 169, 

Dr. Still etc. v. Morris, 93 Neb. 328, 

Branton v. City of Salem, 16 Ala. App. 476, 

In Be Colburn's Estate, 186 la. 590, 

American Radiator Co. v. Frazer, 81 Colo. 161, 
Vanderbilt v. Cheney, 116 Tenn. 259. 

Even where an owner rents rooms in his home and has 
nO income other than such as he receives from the rents, 
this is not the doing of business. Lvon v. Files, 50 Tex. 
Civil App. 630. 

'An owner who rents a house for profit and at irregular 
times, when demanded, has labor performed in the repair 
thereof, is not engaged in the prosecution of a trade or busi¬ 
ness. Ford v. Industrial Accident Commission, 53 Cal. 
App. 542. 

The term “business” as used in a State tax law does not 
include that which is done with respect to property by its 
owner for his benefit. In Re Green’s Estate, 178 N. Y. S. 
353, 360. 

The mere owning and renting of a house or houses for the 
purpose of investment, conceding that such owner has no 
particular or principal business, is not the doing of busi¬ 
ness by such owner. Lanzier v. Industrial Accident Com¬ 
mission, 43 Cal. App. 725. 

Under statutes imposing a tax on gross receipts from the 
business of electrical light companies, a company is only 
taxable upon receipts derived from the business which it is 
authorized to transact by its charter as an electric light 
company and not on receipts from sales of steam and mer¬ 
chandise. Commission v. Harrisburg Light & Power Co., 
262 Pa. 238. 
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The distinction above pointed out between the making of 
investments by an individual and the transaction of cor¬ 
porate business by an organized corporation is demon¬ 
strated in University v. Cheney, 116 Tenn. 259, where the 
Court said : 

“There are many things which in common colloquial 
language would not be called business even when car- 
33 ried on by a single person which would be so called 
when carried on by a number of persons. This is a 
distinction not to be forgotten. 

“For instance, a man who is the owner of offices—that is 
a house divided into several floors and used for commercial 
purposes—would not be said to carry on a business be¬ 
cause he let the offices as such, but suppose a company was 
formed for the purpose or object of building or leasing a 
house to be divided into offices and to be let out, should not 
we say if that was the object of the company that the com¬ 
pany was carrying on business.” 

Finally, without detracting in the slightest degree from 
our position that the rendition of services is not a factor 
for consideration since it has not been made such bv the 
law-making power, nevertheless even though we be wrong 
in this contention, it certainly cannot be said that the rendi¬ 
tion of service permits the assessment of the tax, under 
such a statute as the present one, upon the entire rental re¬ 
ceived from the property. Take two identical apartment 
house properties standing alongside of one another, and 
owned by different persons, each of whom collects gross 
rentals of $10,000 per annum, the only difference between 
the properties being that one has a completely concreted 
sidewalk in front and the other a gross lawn. Xo service 
whatever is rendered in connection with the former but 
with respect to the latter the owner, during the summer 
season, pays a colored man 50 cents a week for one hour’s 
work in cutting the lawn. The latter actually receives less 
than the former to the extent of 50 cents a week for the 
summer months, yet he is assessed with an excise to which 
his neighbor is not subject. 

Even conceding for the sake of argument that that ser¬ 
vice renders the rents from the one house the subject of tax 
while the other is not taxable, it certainly does not authorize 
the imposition of the tax upon the full $10,000 or any more 



BATES WARRKX VS. DISTRICT OF COLUMBIA. 


than the rents received as the result of the service ren¬ 
dered. We have filed with the Board our statement of what 
we conceive that to be in the instant case. It is uncontra¬ 
dicted. It is the utmost which can be considered for the 
basis of taxation here. We repeat, however, that 
.‘>4 even that is improper and unlawful. This Board has 
made allocation in various cases, wherefore the pres¬ 
ent suggestion is not a novel one. Had the statute fixed a 
day subsequent to its enactment as of -which the computa¬ 
tion period should begin as is customary in such statutes, it 
wduld have been a very simple matter for the petitioner to 
have caused the rental contracts to be re-written so as to 
provide what part of the rental should represent service. 
Had Congress intended the taxing of service it would un¬ 
doubtedly have drawn its legislation in the manner indi¬ 
cated. 

We also repeat that all charges of the present type, to be 
valid, “must be imposed by clear and unambiguous langu¬ 
age*' contained in the statute itself, “in a case of doubt, 
that construction most beneficial to the citizen must be 
adopted”, the citizen must be informed with reasonable cer¬ 
tainty, by the words of the statute itself, of his obligation to 
pay a license tax for the pursuit of his business, especially 
when his refusal to pay the same is made a criminal of¬ 
fense”, supra pp. 6-9.; That the Commissioners have no 
legislative power and cannot enlarge upon the statute, 
su^ra p. 20, and that the severability clause is inapplicable 
here. Supra p. 18. 

The prayer for cancellation and refund should be granted 

WILLIAM C. SULLIVAN, 
Metropolitan Bank Building, 
Attorney for Petitioner. . 
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35 Endorsed: Received and Filed Jul 17 1939 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 118 

Board of Tax Appeals for the District of Columbia 

Docket No. S8 
Bates Warren Petitioner 


vs. 

District of Columbia Respondent 
Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the pe¬ 
titioner, and the petitioner paid the District of Columbia 
the sum of $1784.11 as a business privilege tax and penalty, 
less a credit for a tangible personal property tax paid by 
the petitioner. The petition or seeks refund of such sum, 
or, at least, a reduction of the tax and penalty by the sum 
of $1711.11. The petitioner alleges that the tax and penalty 
were erroneously assessed against the petitioner in that (a) 
the tax is retroactive, (b) the tax is discriminatory and con¬ 
fiscatory, and (c) a portion of the tax was computed on 
rents from real estate, consisting of an office building and 
apartment houses. 

Findings of Fact 

Tlie petitioner is a resident of the District of Columbia, 
and is an attorney at law. He is now, and was during the 
calendar year 1936 the owner of an office building and sev¬ 
eral apartment houses located in the District of Columbia. 

During the calendar year 1936 the petitioner derived 
gross receipts from his profession carried on in the District 
of Columbia in the amount of $29,645.04. Of such, however, 
$15,000 was in payment of services performed in 1935, and 
for which a credit accrued to the petitioner in that year, 
leaving the gross receipts for services performed in 1936 in 
the amount of $14,645.04. 

36 During the calendar year 1936 the office building 
and apartment houses were managed by real estate 
agents, who made all arrangements of leasing with tenants, 
collected all rents and generally supervised the conduct and 
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operation of the properties. During such period the rentals 
paid by tenants of the properties to the agents amounted to 
$402,528.96. All of the rents were collected by the agents 
under an assignment for the benefit of the holders of en¬ 
cumbrances on the properties, whereby the agents dis¬ 
bursed the rents for operating expenses and in payment of 
the sums due the holders of encumbrance as interest and 
curtailments of the mortgage indebtedness. The balance 
was paid to the petitioner. Under such arrangement the 
petitioner during such taxable period actually received, out 
of the total rents, the sum of $35,615.81. The remainder 
was disbursed by the real estate agents in accordance with 
the above mentioned arrangement. 

In the conduct and operation of the office building and all 
of the apartment houses, services of some nature, such as 
heat, light elevator and janitor services, were maintained 
and supplied to the tenants, and formed part of the consid¬ 
eration for the rent paid. The testimony of the petitioner 
concerning the amount and character of service supplied is 
as follows: 

“ By the Board: Is it conceded that in respect of all these 
apartments some service is rendered? 

A. Yes. 

Mr. Sullivan: It is. 

By the Board: It may be that a court might determine 
it is a question of degree and that a very small amount of 
service would not amount to doing business and a great 
amount would. I don’t believe there is any distinction, but 
I think we ought to have that in the record. 

A. Take an apartment house first where the landlord is in 
most instances—most cases. H. L. Bust Company, they 
enter into a written agreement by which they define the 
terms of the—the rental terms. The lease says how much 
service we are to give and just what the rent is. The rental 
of an apartment house, the lease shows that in addition to 
providing the space they agree to heat it and do heat it. 

i By the Board: Do you supply telephone operators? 

A. That is not in the lease. Just the heating of the 
apartment is covered in the lease, and hot water. In 
37 addition to that, where houses are more than four 
stories high we provide elevators and hire the op- 
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erators and have a telephone exchange installed for which 
they pay for each call they make. They pay for the installa¬ 
tion of the ’phone and rental of the ’phone by paving for 
the calls. We keep the halls lighted and keep them clean 
and pay for the electric lights in the halls, but pay no elec¬ 
tric light or gas in their apartment. We pay the janitor. 

By the Board: How about repairs to the roof? 

A. We pay for the repairs to the building. We do the 
necessary repairs in all the buildings—that is keeping the 
building up. Whatever the repairs are we make them to 
whatever part of the house it is. I am talking now only 
where they have elevator service and telephone service. A 
lot of them don’t have that. 

By the Board: Which ones do not? 

A. The Shelby, Wesley, Pasadena, Avalon, and there are 
four houses on Oak Street. 

Bv the Board: Are thev included in this? 

» * 

A. Yes, there are four in a bunch and the one janitor 
looks after them. 

By the Board: Those you do not supply elevator and 
telephone services? 

A. That’s right. There is no telephone service in 1882 
Columbia Road, the Alwvn. The Alwyn has an elevator 
but no telephone. The Wesley has neither, the Shelby 
neither, and the four on Oak Street, neither telephone or 
elevator. The Tower Building is an office building and has 
elevators and they furnish their own telephones, We fur¬ 
nish the electricity to that building and the elevator service, 
heating and general services and clean the floors. 

By the Board: How about awnings? 

A. We furnish them and all repairs. The repairs are fur¬ 
nished by the owners on all buildings. Of course, the heat¬ 
ing includes fuel, and all that. I believe that about com¬ 
prises it in a very particular way. None of these buildings 
are managed by me personally. H. L. Rust Company man¬ 
ages quite a number and Hagner manages some by virtue 
of a contract. T am not in the real estate business. I am a 
lawyer and conduct a law business.” 

The cost of supplying service in the several properties 
is respectively the following: 
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Tower Building 

(office building) 

$41,029.58 

Alwyn 

(apartment house) 

7,066.09 

Avalon 

<< << 

3,197.63 

Pasadena 

1t a 

3,661.43 

Beverly Court 

a a 

13,0S9.87 

1868 Columbia Rd 

. . 

15,952.18 

2029 Conn. Ave. 

i i it 

19,165.45 

Shelby 

it a 

3,1S9.8S 

Wesley 

it a 

4,301.20 

Oak & Center 

it tt 

4,279.41 

Total 


$114,932.72 


On July 15. 1938, after several conferences with the peti¬ 
tioner, the Assessor assessed against the petitioner a busi¬ 
ness privilege tax for the calendar year ending June 30, 


1938, computed as follows: 

38 Gross Receipts for 1936: 

Anlount received for professional services $14,645.04 
Rentals from office building and apartment 

houses 402,528.96 


Total Gross Receipts $417,174.00 

Less exemption 2,000.00 


Taxable Gross Receipts $415,174.00 

Tax (2 5 of 1 % of taxable gross receipts) 1,660.70 

Less Tangible Personal Property Tax paid 8.75 


Net Tax on Gross Receipts $1,651.95 

Plus Penalty for late payment 

10% on First Half of Tax $82.60 

6% on Second Half of Tax 49.56 132.16 


Total Tax and Penalty $1,784.11 

On September 23, 1938, the petitioner paid the total tax 
and penalty under protest in writing. This proceeding was 
filed October 11, 193S_ 

There was introduced and received in evidence a copy of 

Local Law No. 17 of the Citv of New York for the vear 

• •> 

1934. enacted September 29, 1934, hereafter referred to as 
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the “New York Law”, and Rules and Regulations promul¬ 
gated thereunder on February 26, 1935, hereinafter re¬ 
ferred to as the “New York Regulations.” 

Opinion 

The tax here involved is a business privilege tax assessed 
against the petitioner for the fiscal year ending June 30, 
1938, under Title VI of the District of Columbia Revenue 
Act of 1937, computed upon gross receipts represented by 
the total rentals derived during the calendar year 1936 from 
several apartment houses and an office building owned by 
the petitioner and situated in the District of Columbia, and 
upon gross receipts derived from the practice of his profes¬ 
sion as an attorney at law in the District, during the same 
vear. 

The petitioner claims that the tax was erroneously as¬ 
sessed for the following reasons: 

“(a) The tax is a retroactive excise tax and in reality 
one imposed on the so called business of having done busi¬ 
ness in the past instead of the doing of same in the fiscal 
year for which it is purported to be levied. 

(b) Because thereof, and of grave and unfair discrimina¬ 
tions and confiscatory penalties and features con- 
39 tained in statute and regulations, the same as re¬ 
gards both tax and license, and as well the license 
fee, are in violation of the constitutional guaranties, in¬ 
cluding those providing for due process of law and equal 
protection of the law, and are, therefore, unconstitutional, 
null and void, at least as applied to this petitioner. 

“(c) So much of the tax as is assessed upon rentals is 
not assessed upon the basis of the doing of business. 

“(d) So much of the tax as is assessed upon rentals is 
not assessed upon properties for which petitioner person¬ 
ally gave service, and this petitioner is advised and be¬ 
lieves and therefore states that the regulations with re¬ 
spect to the matter of service was, and is, beyond the power 
of the Commissioners to promulgate. 

“(e) Petitioner states upon advice and belief that the 
term ‘business’ as used in the Act does not include the 
collection of rents by an individual from his own real es¬ 
tate investments. 
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‘‘(f) Various other reasons, too numerous to mention.” 

Assignments of error (a), (b), and (f) are related to 
the entire tax, namely that computed on both the rentals 
from real estate and gross receipts from the conduct of 
petitioner’s profession as an attorney at law. Assignments 
of error (c), (d), and (e) relate solely to that portion of 
the tax computed on the rentals from real estate. They will 
be considered in the order stated in this paragraph. 

The first assignment of error is: 

“(a) The tax is a retroactive excise tax and in reality 
one imposed on the so-called business of having done in 
the past instead of the doing of same in the fiscal year 
for which it is purported to be levied.” 

This assignment in identical language was interposed in 
Columbia Foundation Company v. District of Columbia, 
D. C. B. T. A., Docket Xo. 1, and this Board in disposing 
of such assignment of error stated: 

“The question raised by such assignment must be an¬ 
swered adversely to the petitioner on the authority of the 
decision of the Supreme Court in Welch v. Henry et al, (Xo. 
13, October Term, 1938, decided Xovember *21, 1938). It was 
there held that a statute of Wisconsin enacted in March, 


1935, and imposing tax on incomes derived in 1933 was not 
so retroactive as to be unconstitutional. The Supreme 
Court relied upon Stockdalc v. Insurance Com panics, 20 
Wall. 323, 331, where a tax upon income for the calendar 
year 1803, assessed under a joint resolution of Congress of 
July 4, 1864, was held constitutional. Even Mr. Justice 
Roberts in the minority opinion inferred that if the 
40 i tax had been a business privilege tax, similar to the 
one here involved, there would be no question but 
that the tax would be constitutional. In comparing the in¬ 
come tax of Wisconsin there under consideration with 


other kinds of taxes which unquestionably were not uncon¬ 
stitutional because of their retroactivity, he stated: 

“ ‘It is to be remembered that the Act in question is not 
a curative statute for the collection of taxes assessed in a 


prior year and uncollected nor one intended to make avail¬ 
able taxes, which by reason of illegality in their imposition, 
were not paid in the year in which they were assessed. The 
act is not a remedial measure to confirm or ratifv a doubt- 
ful administrative interpretation or prior legislation. It 
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does not lay an excise or a privilege measured by the in¬ 
come of a prior year. (Citing 1 Flint v. Slone Tracy Co.. 220 
U. S. 107), nor is it a statute to settle doubt as to whether 
an earlier taxing aet had expired by limitation.* ” 

The next two assignments of error will be grouped and 
considered together. Thev are: 

“(b) Because thereof, and of grave and unfair discrim¬ 
inations and confiscatory penalties and features contained 
in the statute and regulations, the same as regards both 
tax and license, and as well the license fee, are in violation 
of the constitutional guaranties, including those providing 
for due process of law and equal protection of the law, 
and are, therefore, unconstitutional, null and void, at least 
as applied to this petitioner. 

“(f) Various other reasons, too numerous to mention.” 
The assignments of error (b) and (f) do not state in 
what respect the act and regulations, as enforced and ad¬ 
ministered, are discriminatory and confiscatory, nor the 

“various other reasons’* whv the tax was erroneouslv as- 

%• • 

sessed. Such assignments are too vague and indefinite to 
be considered. Rule 6(a) of the Rules of Procedure of this 
Board provides that the petition shall contain “clear and 
concise assignments of each error which the petitioner al¬ 
leges to have been committed by the assessing authority.” 
The Act creating the Board of Tax Appeals for the District 
of Columbia is substantially similar to the Act creating 
the Federal Board of Tax Appeals, and the Rules of Pro¬ 
cedure of this Board are modeled after the Rules of Pro¬ 
cedure of the Federal Board. Rule 6(b) of the 
41 Federal Board is identical with Rule 6(a) of this 
Board which provides that all petitions shall con¬ 
tain “clear and concise assignments of each and everv 
error which the petitioner alleges to have been committed 
by the Commissioner.” Hamel in his Practice and Evidence 
before the United States Board of Tax Appeals (page 95) 
states “it is of the utmost importance that the assignments 
of error be clear and concise. * * * It should be a concise 
statement to the effect that the Commissioner erred in a 
specified particular in determining the deficiency.” 

The Board now proceeds to discuss the assignments of 
error relating solely to that portion of the tax which is 
imposed upon the gross receipts represented by rentals 
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received from the office building and apartments owned by 
the petitioner. Assignments (c) and (e) are combined for 
consideration and will be discussed together. They are as 
follows: 


‘‘(c) So much of the tax as is assessed upon rentals is 
not assessed upon the basis of the doing of business. 

“•(e) Petitioner states upon advice and belief that the 
term ‘business' as used in the Act does not include the 
collection of rents by an individual from his own real estate 
investments. ” 

The assignments of error (c) and (e) raise the question 
as to whether the conduct of an office building and several 
apartment houses is “business’’ carried on or transacted 
by the petitioner, as defined in Title VI of the District of 
Columbia Revenue Act of 1937; and whether rentals re¬ 
ceived therefrom are “gross receipts” as contemplated by 


such Title. 

The petitioner is the owner of an office building and sev¬ 
eral apartment houses. In all of such buildings there is 
supplied to the tenants, as a part of the consideration for 
the rentals paid, services of some kind, such as heat, light, 
elevator and janitor services. In some other buildings all 
of such services are supplied. In others one or two of such 
services are supplied. 

42 , For the enforcement of Title VI of the District 
of Columbia Revenue Act of 1937 the Commission¬ 
ers promulgated regulations. Section 19 of such regula¬ 
tions reads as follows: 

“The ownership of real estate and the mere receipt of 
rent therefrom, either by individuals, or by corporations 
for distribution to the stockholders of such corporations, 
is not in itself business. However, the owning, holding 
and/or managing of real estate such as apartment houses 
and office buildings, and the like, where such buildings or 
portions thereof are let to tenants to whom light or heat 
are furnished or for which janitor or similar services are 
performed, is business under the provisions of said Title, 
and receipts therefrom must be reported and the tax com¬ 
puted thereon.” 

If Section 19 of the Regulations is valid the tax here in 
question must be sustained. If it is not a valid regulation, 
of course, the tax must be held to be erroneously assessed, 


BATES WARREN VS. DISTRICT OF COLUMBIA. 


41 


and refund must be ordered for that portion of the tax 
which is computed upon the rentals from the petitioner’s 
office building and apartments. The Board is of the opin¬ 
ion that Section 19 of the Regulations is valid and cor¬ 
rectly states the law. In Flint v. Stour Tracy Co., 220 U. S. 
107, the Supreme Court was called upon to determine the 
validity of the Corporation Tax Law as imposed by Con¬ 
gress in the Tariff Act of 1909, as applied to certain tax¬ 
payers and the activities conducted by them. The validity 
of the tax turned up the question whether the particular 
taxpayer was a corporation engaged in business, as the 
tax was an excise tax imposed upon the privilege of the 
doing of business with advantages which inhere in the pe¬ 
culiarities of corporate or joint stock organization of the 
character described in the Act. The tax, like the tax in¬ 
volved in this proceeding, was measured by the gross in¬ 
come of the taxpayer. One of the taxpayers was the 
Broadway Realty Company. The Supreme Court de¬ 
scribed the activities of that Company as follows: 

“The Broadway Realty Company was formed for the 
purpose of owning, holding and managing real estate. It 
owns an office building and certain securities. The office 
building is let to tenants, to whom light and heat are fur¬ 
nished, and for whom janitor and similar services are per¬ 
formed.” 

48 The Supreme Court held that the Broadway Realty 

Company was liable for the tax. In considering its 
activities along with other corporations, mentioned in the 
decision, that Court stated: 

“What we have said as to the character of the corpora¬ 
tion tax as an excise disposes of the contention that it is 
direct, and therefore requiring apportionment by the Con¬ 
stitution. It remains to consider whether these corpora¬ 
tions are engaged in business. ‘Business’ is a very com¬ 
prehensive term and embraces everything about which a 
person can be employed. Black’s Law Diet., 158, citing 
People v. Commissioners of Taxes, 28 X. V., 242, 244. ‘That 
which occupies the time, attention and labor of man for the 
purpose of a livelihood or profit.’ Bouvier’s Law Dic¬ 
tionary, Vol. I, p. 273. 

“We think it is clear that corporations organized for the 
purpose of doing business, and actually engaged in such 
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activities as leasing property, collecting rents, managing 
office buildings, making investments of profits, or leasing 
ore : lands and collecting royalties, managing wharves, 
dividing profits, and in some cases investing the surplus, 
are engaged in business within the meaning of this statute, 
and in the capacity necessary to make such organizations 
subject to the law.” 

The petitioner contends, however, that the basis of the 
ruling of the Supreme Court in Flint v. Stour Tracy Co., 
supra, was the fact that the taxpayer was a corporation, 
and i infers that an activity which may not be business, if 
conducted by an individual, will become such if the individ¬ 
ual should organize a corporation and cause the activity to 
be continued to be conducted by the corporation. The 
Board cannot agree with such contention. On the same 
day that the Supreme Court decided the Flint case it handed 
down the decision in Zonae y. Minneapolis Syndicate , 220 
V. S. 187, which involved the attempt to tax the Minneap¬ 
olis ! Syndicate under the Corporation Tax Law of 1909. 
The purpose of the Syndicate, and the ruling of the Su¬ 
preme Court distinguishing the activities in the Zonne case 


from those activities in the Flint case are as follows: 

“The sole purpose of the corporation shall be to hold 
the title to the westerly one-half of block ST of the town of 
Minneapolis, now vested in the corporation, subject to a 
lease thereof for a term of one hundred and thirty years 
from January 1, 1907, and, for the convenience of its stock¬ 
holders, to receive, and to distribute among them, from 
time to time, the rentals that accrue under said lease, and 
the proceeds of any disposition of said land. 

44 “As we have construed the Corporation Tax Law 
(Flint v. Stone Tracy Co., ante, p. 107), it provides 
for an excise upon the carrying on or doing of business in 
a corporate capacity. We have held in the preceding cases 
that corporations organized for profit under the laws of 
the State, authorized to manage and rent real estate, and 
being so engaged, are doing business within the meaning of 
the law, and are therefore liable to the tax imposed. 

“The corporation involved in the present case, as orig¬ 
inally organized and owning and renting of office building, 
was doing business within the meaning of the statute as 
we have construed it. Upon the record now presented we 
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are of opinion that the Minneapolis Syndicate, after the 
demise of the property and reorganization of the corpora¬ 
tion, was not engaged in doing business within the meaning 
of the act. It had wholly parted with control and manage¬ 
ment of the property; its sole authority was to hold the 
title subject to the lease for 130 years, to receive and dis¬ 
tribute the rentals which might accrue under the terms of 
the lease, or the proceeds of any sale of the land if it 
should be sold. The corporation had practically gone out 
of business in connection with the property and had dis¬ 
qualified itself by the terms of reorganization from any ac¬ 
tivity in respect to it. We arc of opinion that the corpo¬ 
ration was not doing business in such wise as to make it 
subject to the tax imposed by the act of 1909. * * *” 

The Board believes that the validity of Section 19 of the 
Regulations is supported by the opinions in the Flint and 
Zonne cases. This ruling however, is amply supported by 
other cases equally controlling. Hrelit v. Mallei), 265 U. S., 
144, involved specific excise taxes imposed by the Revenue 
Act of 1916 and 1918, which depended for their validity 
upon the fact that the taxpayer, among other things, was 
engaged in business. Several Massachusetts trusts ques¬ 
tioned the validity of the tax as applied to them. The 
Supreme Court held the tax applied to the Massachusetts 
trusts, and in so holding stated: 

“That the (’rocker Association is engaged in carrying on 
business within the meaning of the Act, is obvious. And 
so of the Hecht and Iiaymarket Trusts. A corporation 
owning and renting an office building is engaged in busi¬ 
ness within the meaning of an excise statute. Flint v. 
Stone Tracy Co., supra. 171; Zonne v. Minneapolis Syndi¬ 
cate, supra, at p. 190.” 

On December 16, 1935, the Supreme Court decided sev¬ 
eral cases in which the distinction between a pure trust 
and an association was drawn. The Revenue Act of 1924 
provided that trusts should be taxed as individuals and 
that associations should be taxed as corporations. The 
key case was Morrissey v. Commissioner of Internal 
45 Revenue. 296 U. S. 344. The Supreme Court held 
that a trust designed, not for the purpose of holding 
and conserving particular property with incidental powers 
in the trustees, as in the traditional type of trusts, but as a 
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medium for the conduct of a joint business enterprise, was 
an ‘‘association’* within tin meaning: of the Revenue Act 
of 1924 and should be taxed as a corporation. Certain other 
attributes were necessary but the principal requirement 
was that the trust should be for the conduct of a joint busi¬ 
ness enterprise. Following: the Morrissey case, the Court 
on the same day decided Sicanson v. Commissioners, 296 
U. S., 362, which involved a trust formed by two owners of 
real estate for the erection and conduct of an apartment 
house. The Supreme Court held that the trust was for 
the i purpose of engaging in a business enterprise and 
stated: 

“Applying the governing principles, as set forth in our 
opinion in Morrissey v. Commissioner, supra, we agree with 
the Court of Appeals that the trust constituted an associa¬ 
tion and was taxable as such. The limited number of ac¬ 
tual beneficiaries did not alter the nature and purpose of 
the common undertaking. Xor did the fact that the opera¬ 
tion^ of the association did not extend beyond the real 
property first acquired change the quality of that under¬ 
taking.” 

Another case decided on the same day was Helvering v. 
Coleman-Gilbcrt Associates, 296 U. S., 369. In that case 
the co-owners of about twenty apartment houses in the 
City of Boston and vicinity created a trust with most of the 
co-owners as trustees. The purpose of the trust was to 
operate apartment houses. The Federal Board of Tax 
Appeals held that the trustees were engaged in the conduct 
of a business enterprise. The Supreme Court sustained 
that view and stated: 

“We think that the Board was right in its conclusion 
that the trust constituted an association within the mean¬ 
ing of the revenue acts. The governing principles have 
been discussed in Morrissey v. Commissioner , supra, and 
need not be restated. The small number of persons in the 
trust now before us does not present a difference in the 
legal aspect of their enterprise from the standpoint of the 
statutory classification. A few persons, as well as many, 
mav form an association to conduct a business for their 
common profit. Nor is the absence of provision for 
46 i control by the beneficiaries, as such, determinative. 
The fact that the enterprise was confined to dealings 
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in real property, its management and improvement, does 
not prevent its being classified as an association. See 
Swanson v. Commissioner, ante, p. 362. * * *” 

There is no doubt in the mind of the Board that the de¬ 
cisions of the Supreme Court in Swanson v. Commissioner, 
supra. and Helvering v. Coleman-GHbert Associates, supra. 
when considered in the light of the decision in Morrissey v. 
Commissioner, supra, conclusively support the validity of 
Section 19 of the Regulation for the enforcement of Title 
VI of the District of Columbia Revenue Act of 1937. 

In Rose v. Grant, 39 Fed. (2d) 338, the Circuit Court of 
Appeals for the Fifth Circuit had occasion to apply section 
214(a)(8) of the Revenue Acts of 1918 and 1921, which 
provided that in computing net income there should be 
allowed as a deduction “a reasonable allowance for the 
exhaustion, wear and tear of property used in the trade or 
business, including a reasonable allowance for obsoles¬ 
cence.'’ A life tenant of real estate in Atlanta, Georgia, 
consisting of an office building, claimed a deduction for de¬ 
preciation of such office building. The District Court sus¬ 
tained the contention of the taxpayer. On appeal the de¬ 
cision of the District Court was sustained by the Circuit 
Court of Appeals in the following language: ‘‘The Reve¬ 
nue Act of 1918 and 1921 do not limit the deduction to 
property held in fee simple, or attempt nice discrimina¬ 
tions between inheritances absolute and limited or condi¬ 
tional, but they grant the allowance on ‘ property used in 
the trade or business Therefore, an estate for life, even 
if it be per outer vie, if so used, is property within the let¬ 
ter and spirit of the statute and entitled the owner, that is, 
the holder of the legal title in possession, to the deduc¬ 
tion.” The conclusion that neither the District Court nor 
the Circuit Court of Appeals would have allowed a deduc¬ 
tion unless the operation by the taxpayer of the office 
building was “a trade or business” is inescapable. 
47 The petitioner contends that Section 19 of the 
Regulations for the enforcement of Title VI is un¬ 
reasonable, discriminatory and absurd because, he says, an 
owner of an apartment house in which no light, heat, ele¬ 
vator, or other service, is supplied to the tenants escapes 
taxation under Title VI, while the owner of an apartment 
house next door and in active competition with the former 



46 


BATES WARREN VS. DISTRICT OF COLUMBIA. 


is, by the terms of that section, compelled to pay a busi¬ 
ness privilege tax if he supplies any service whatever, even 
the meagre service of cutting grass on a small lawn or 
area surrounding the apart mem t building or merely clean¬ 
ing the common hall thereof. If, as the Board believes and 
here holds, the supplying of services to tenants in an 
apartment house renders the conduct thereof business, as 
contemplated by Title VI, then a line must be drawn some¬ 
where, and there is no more logical point of bisection than 
where service begins, regardless of the extent of such ser¬ 
vice. It is such a situation as this that was in the mind of 
Mr. Justice Holmes in delivering the opinion of the Su¬ 
preme Court in Klein v. Board of Tax Supervisors of Jef¬ 
ferson Conntj!, Kent achy, 282 U. S. 19, 73 A. L. R. 679, 
which involved the validity of a provision exempting stock¬ 
holders from a tax on corporate stock where at least 
seventy-five per centum of the corporation’s property was 
taxable in Kentucky, but which fails to exempt such stock¬ 
holders where the seventy-four per centum of the prop¬ 
erty of the corporation was taxable in Kentucky. Consid¬ 
ering the line drawn as above stated, Mr. Justice Holmes 
observed: 

“Thus we come to the usual question of degree and of 
drawing a line where no important distinction can be seen 
between the nearest points on the two sides, but where the 
distinction between the extremes is plain. Hudson County 
Water Co. v. McCarter, 209 U. S. 349, 355. Numerous il¬ 
lustrations are cited by the Court below, e. g., McLean v. 
Arkansas, 211 l\ 8. 539. 551. Booth v. Indiana, 237 U. S. 

; 391, 397. Miller v. Strahl, 239 U. S. 426, 434.” 


48 Apart from the consideration of the authorities 
cited, the Board believes that Section 19 of the Reg¬ 
ulations for the enforcement of Title VI can be sustained 
on another ground. From a study of Title VI of the Dis¬ 
trict of Columbia Revenue Act of 1937, which imposed the 
business privilege tax here under consideration, and of the 
New York Law, which imposed a business privilege tax for 
the City of New York, it will be apparent that the District 
lawiwas modeled after the New York Law. Several por¬ 
tions of the former are identical with the language of the 
latter, and the scheme of both laws is the same. It must 
be assumed that Congress, in enacting Title VI, had before 
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it and considered the New York Law and tile Regulations 
for its enforcement. The term “gross receipts” is defined 
in Title VI as follows: 

“(e) The term ‘gross receipts’ means the gross receipts 
received from any business in the District of Columbia, 
including cash, credits, and property of any kind or nature, 
without any deduction therefrom on account of the cost of 
the property sold, the cost of materials, labor, or services 
or other costs, interest, or discount paid, or any other ex¬ 
penses whatsoever: * # *” 

Both the New York Law and Regulations are in evidence 
in this proceeding. It is to be noted that the term “re¬ 
ceipts” is defined in such law as follows: 

“(c) The term ‘receipts’ means the gross receipts re¬ 
ceived in, or bv reason of anv sale made or services ren- 
dered or commercial or business transaction had in, the 
City of New York, including cash, credits and property of 
any kind or nature, without any deduction therefrom on 
account of the cost of the property sold, the cost of mate¬ 
rials used, labor or service or other cost, interest or dis¬ 
count paid, or any other expense whatsoever, but shall not 
include receipts from the sales, services or transactions 
hereinafter in Schedule A specified. 

“SCHEDULE A 


Sales of real estate or, and rents derived from real estate 

* * * J * 

It must be inferred that Congress, in failing to exempt 
“rents derived from real estate”, as was done in the New 
York Law, intended that the tax imposed by Title VI 
should be computed on gross receipts represented by ren¬ 
tals from real estate. 

49 Article 25 of the New York Regulations reads as 
follows: 


RECEIPTS FROM THE PRIVILEGE TO USE REAL 

ESTATE 


“Article 25.—Section 1(c). Schedule A, of the law ex¬ 
empts from the tax, receipts from rents derived from real 
estate, but does not exempt from the tax receipts from the 
privilege to use real estate. 
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“Tlie distinction between a privilege to use and a lease 
or rental of real estate is that the latter conveys an estate 
or interest in the real estate with an exclusive right or pos¬ 
session against the world, including the owner, consisting 
of control or occupancy during the term of the lease or 
rental agreement; the former confers only a personal, re¬ 
vocable and unassignable privilege to use real property of 
another, by his consent, without possessing any interest or 
estate therein. 

“It therefore follows that receipts in the nature of ren¬ 
tals from safe deposit boxes and receipts for the use of 
storage space in warehouses or on docks, wharves and piers 
and in public garages, are to be reported and the tax com¬ 
puted thereon. 

“Service charges for rooms in an hotel or apartment 
hotel are taxable receipts. Receipts, other than service 
charges, from such rooms are not taxable. Rentals re¬ 
ceived by an hotel or apartment hotel from any lessee con¬ 
ducting a business in the hotel or apartment hotel do not 
constitute taxable receipts, since these receipts are deemed 
to be rents derived from real estate.” 

Consideration of Article 25 of the New York Regula¬ 
tions brings the Board to the discussion of the argument 
of the petitioner, that, if any portion of the rentals from 
the real estate owned by him should form the basis of the 
tax here involved, (to which, of course, the petitioner does 
not agree), the tax should be computed on that part only 
of the rentals which represented payment for services 
rendered; and that a reasonable apportionment of such 
rentals in that respect is to allocate to services rendered 
the lexpense incurred by, or on behalf of the petitioner in 
the maintenance and supply of services to the tenants of 
the properties. The Board has found such expense to have 
been $114,932.72. Since the Board cannot agree with the 
contention of the petitioner that the rentals should be ap¬ 
portioned, it is unnecessary to consider the reasonableness 
of the suggested apportionment. If Title VI exempted 
“rents derived from real estate’’ as did the New York Law, 
such would have been ample support for the petitioner’s 
contention, and the Regulations for the enforcement of 
Title VI might, and should have contained a provi- 
50 sion that “Service charges for rooms in an hotel 
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or apartment hotel are taxable receipts. Receipts other 
than service charges, from such rooms are not taxable’ 
which provision is properly incorporated in Article 25 of 
the New York Regulations. The Board must hold on the 
authority of the decisions already cited that the operation 
of each property must be considered as a business or com¬ 
mercial activity in its entirety, and that the tax must be 
computed on the total rentals received without any appor¬ 
tionment. 

There remains to be discussed Assignment of Error (d). 
It reads: 

“(d) So much of the tax as is assessed upon rentals is 
not assessed upon properties for which petitioner person¬ 
ally gave service, and this petitioner is advised and believes 
and therefore states that the regulation with respect to the 
matter of service was, and is, beyond the power of the 
Commissioners to promulgate.” 

The objection to the tax as stated in the foregoing as¬ 
signment of error is not clear. In stating the facts, how¬ 
ever, upon which he relies, the petitioner in paragraph 
5(b) of the petition alleges that: 

“(b) Numerous pieces of real estate stand in the name 
of and are owned by petitioner, consisting of apartment 
houses and one office building. All rents and revenues 
therefrom were and are assigned for the benefit of holders 
of deeds of trust on the respective properties. These as¬ 
signments were made prior to January 1, 1956. They vest 
in the assignees the sole right to fix rents, make leases and 
collect the rents therefrom, as well as the management of 
the several properties, and with further rights to disburse 
all rents and revenues for the benefit of the management 
of the properties and the holders of the several trusts 
thereon. After making all disbursements called for in 
said assignments the surplus, if any, is paid to the peti¬ 
tioner.” 

At the hearing on the petition the petitioner strenuously 
contended that he was not liable for the tax computed on 
the rentals from the properties owned by him for the rea¬ 
son that such properties were not actually operated by 
him, but by several real estate agents under an arrange¬ 
ment with the holders of encumbrances against such prop¬ 
erties. It is, therefore, assumed by the Board that the ob- 
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jection just stated was intended to be raised by Assign¬ 
ment of Error (d). 

51 The Board believes that the fact that the peti- 
1 tioner was by force of circumstances compelled to 

turn over the management of the properties to agents does 
not change the fact in law that it was he who operated 
theni, and does not relieve him of the liabilitv for the tax. 
Every act of the agents enured to the benefit of the peti¬ 
tioner. Compulsion of that nature does not destroy or 
affect the agency. The fact that such agency was created 
prior to January 1, 1936. is immaterial. 

For the reasons stated it must be held that the entire 
tax here under consideration and the penalty thereon were 
validly assessed against the petitioner; and that the peti¬ 
tioner is not entitled to any refund thereof. 

Decision icill be entered for the respondent. 

' JO. V. MORGAN 

Member Sole 


52 i Endorsed: Received and Filed Jul 17 1939 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the District 

of Columbia 

Docket No. 88 
Bates Warren Petitioner 
vs. 

i District of Columbia Respondent 

Decision 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 17th day of July, 1939, 

ADJUDGED AND DETERMINED, That no sum as a 
business privilege tax or penalty thereon for the fiscal year 
ending June 30, 1938, has been erroneously collected from 
the petitioner by the District of Columbia; and that the 
petitioner is not entitled to any refund thereof. 

JO. V. MORGAN 
Member Sole 


July 17,1939 
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53 Endorsed: Received and Filed Jul 29 1939 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia. 

Docket No. 88. 

Bates Warren, Petitioner, 
vs. 

District of Columbia, Respondent. 

Motion for Re-hearing. Re-consideration, Further Hearing, 
to Vacate, Correct and Revise Decision. 

Now comes the petitioner and moves the Board for a re¬ 
hearing, reconsideration and further hearing of the deci¬ 
sion rendered herein on the 17th day of July, 1939, and 
to vacate, correct and revise the said decision, because he 
says the decision fails to consider either the ground of dis¬ 
crimination or that of confiscatory penalties as it should 
have done. The ground upon which the Board refused to 
consider these matters was that the statement of them 
in the petition was not sufficiently specific. Certainly, this 
ground cannot be seriously advanced with respect at least 
to the confiscatory penalties. Indeed, it cannot be advanced 
as to the grounds of discrimination for it is elementary 
that where a general ground is stated and the specific 
ground of attack is obvious the general ground is sufficient. 
(Nicolopolc v. Love, 39 App. D. C. 343, 346-7; Pur man v. 
Marsh , 49 App. D. C. 125, 126.) 

Certainly, this procedure is most unusual in view of the 
facts, in the first place, that the question was never raised 
by the respondent, and, in the second place, that the Board 
Rule No. 14 with respect to a better statement, should have 
been availed of but was not either by the respondent or by 
the Board itself. 

In this connection, it is requested that leave be granted 
to amend the petition by specifying as grounds of 

54 discrimination the following: 

1. The so-called tax is made equal to two-fifths of 
1 °/c of the gross receipts in excess of $2,000.00 derived 
from business for the calendar year 1936 but as to one who 
was not engaged in business during the whole of that year 
his so-called tax is measured by his gross receipts dur- 
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ing the period of one year from ihe date when he became 
so engaged, and if he was not so engaged for an entire year 
prior to the approval of the Act then his so-called tax is 
measured by his gross receipts for the period during which 
he was so engaged multiplied by a fraction the numerator 
of which shall be 365 and the denominator of which shall 
be the number of days during which he was so engaged, 
but if he did not become so engaged until after the Act 
took effect—even on the day after its effective date—he 
pays no tax though he was engaged in business for all of 
the 1 fiscal year which remained after the enactment of the 
statute. 


2. The term “gross receipts” is defined to mean those 
received from any business without deduction on account 
of costs of property sold, costs of materials, labor or ser¬ 
vices or other costs, interest or discount paid or any other 
expense whatsoever, but when that term is used in con¬ 
nection with or in respect to financial transactions involv¬ 
ing* the sale of notes, stocks, bonds, and other securities, 
or the loan, collection or advance of money, or the dis¬ 
counting of notes, bills or other evidences of debt, it is to 
be deemed to mean the gross interest, discount, commis¬ 
sion or other gross income earned by means of or result¬ 
ing from said financial transactions; and where it applies 
to commission merchants, attorneys or other agents it is 
defined to mean the gross amount of commissions or fees 
received by them, as to stock and bond brokers it is defined 
as meaning the gross amount of commissions or gross fees 
received, gross trading profit on securities bought and sold, 
and gross income on marginal accounts, and with 
55 respect to contractors it means their total receipts 
less money paid by them to sub-contractors for 
work and labor performed and material furnished by such 
sub-contractors in connection with such work and labor. 


3. One engaged in business in the District of Columbia 
from an adjoining jurisdiction without having any loca¬ 
tion in the District pays no tax whatever, the tax being 
imposed not upon the engaging in business in the District 
of Columbia but upon engaging in business in or on pri¬ 
vately owned property and in or on property owned by 
the United States Government. 
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4. Even one engaging in business in the District of Co¬ 
lumbia and having a location therein on property owned 
by the District of Columbia is free from the tax. 

W. C. SULLIVAN 
Metropolitan Bank Building, 
Attorney for Petitioner. 

DENIED: July 31, 1939 

JO. V. MORGAN 
Member Sole 

56 Board of Tax Appeals for the District of 

Columbia. 

Docket No. 88. 

Bates Warrf.x, Petitioner , 

vs. 

District of Columbia, Respondent. 

Petition of Bates Warren for Review by the United States 
Court of Appeals for the District of Columbia of a De¬ 
cision by the Board of Tax Appeals for the District of 
Columbia. 

I. The caption of this proceeding before the Board is 
“Board of Tax Appeals for the District of Columbia, Bates 
Warren, Petitioner, v. District of Columbia, Respondent, 
Docket No. 88.” 

II. Bates Warren, the petitioner in this cause, by Wil¬ 
liam C. Sullivan, counsel, hereby files his petition for a re¬ 
view by the United States Court of Appeals for the Dis¬ 
trict of Columbia of the decision of the Board of Tax Ap¬ 
peals for the District of Columbia rendered July 17, 1939, 
determining that business privilege and gross receipts tax 
was legally assessed against the petitioner by the Assessor 
of the District of Columbia and collected from him by the 
Collector of Taxes for the District of Columbia, for the 
fiscal year 1938, in the amount of $1,7S4.11, after deduction 
of exemption and of tangible tax paid and addition of 
penalties. 

III. The petitioner is a citizen of the United States and 
resident of the District of Columbia. 
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IV. (a) The nature of the controversy involves the 
validitv of Title VT of the Act of Congress entitled “An 
Act to provide additional revenue for the District of Co¬ 
lumbia and for other purposes,*’ approved August 17, 1937, 
and known as the “District of Columbia Revenue Act of 
1937", and of the regulations promulgated pursuant 
37 thereto, and therefore the validity of the assess¬ 
ment and collection by the assessing and collecting 
authorities of the District of Columbia of a business privi¬ 
lege and gross receipts tax for the fiscal year 1938. 

(b) The petitioner is a lawyer engaged in practice in the 
District of Columbia and is the owner by way of invest¬ 
ment of certain real estate in the said District including 
an office building and apartment houses. 

(c) The grounds of invalidity of the Act of Congress 
are: 

1. That it is a retroactive excise tax and in reality one 
imposed upon the so-called business of having done busi¬ 
ness in the past instead of the doing of same in the fiscal 
year for which it is purported to be levied; 

2. That it contains gross and unfair discriminations in 
that it treats differently one who was engaged in business 
for the whole of the calendar year 1936, one who was so 
engaged for but part of that year, one who was not engaged 
in business in anv part of that vear but was so engaged 
during part of the year preceding adoption of the statute, 
and one who was not so engaged at all prior to the adop¬ 
tion of the statute but did so engage during the part of 
the fiscal year for which the tax is assumed to have been 
levied following the enactment of the statute; discriminates 
against the taxpayers generally and in favor of those spe¬ 
cially selected who engaged in financial transactions in¬ 
volving sale of notes, stocks, bonds and other securities, or 
the loan, collection or advance of money, or the discount¬ 
ing of notes, bills or other evidences of debt, and in favor 
of Commission merchants, attorneys and other agents, and 
contractors; and also discriminates in favor of those en¬ 
gaged in business in the District of Columbia from an ad¬ 
joining jurisdiction without having any location in the Dis¬ 
trict in or on privately owned property or property 
owned by the United States Government; 
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3. That it contains confiscatory penalties and features 
in that it provides a penalty of 1% per month for delin¬ 
quency in making payment, of 10% of the tax due plus 
o% thereof for each month of delay or fraction thereof in 
filing a return or corrected return, and a fine of not more 
than $1,000.00 for each and every failure, refusal or viola¬ 
tion to obtain a license or to file a sworn report or to com¬ 
ply with any rule or regulation of the Commissioners of 
the District of Columbia for the administration and en¬ 
forcement of the Act, each and everv dav constituting a 
separate and distinct offense. 

(d) The grounds of invalidity of the regulations are, in 
addition to those pointed out with respect to the Act of 
Congress, that they exceed the authority given by the Act 
to make rules and regulations, and are contradictory, es¬ 
pecially Sections 15 (b) and 19, in that there is no author¬ 
ity in the Act to impose a tax upon rents and revenues de¬ 
rived from real estate in connection with which light 
and/or heat are furnished and janitor and similar services 
are performed, and there is no authority to enlarge the 
statute so as to impose such a tax. 

V. The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board of Tax Appeals, and by its decision en¬ 
tered in pursuance thereto, desires to obtain a review 
thereof by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

VI. The petitioner assigns as error the following acts 
and omissions of the Board of Tax Appeals: 

1. Failure to consider the grounds of discrimination ad¬ 
vanced by the petitioner. 

59 2. Failure to consider the grounds of confiscatory 

penalties advanced by the petitioner. 

3. Failure to grant petitioner leave to amend the peti¬ 
tion by specifying the grounds of discrimination. 

4. The holding, finding, conclusion and decision that the 
business privilege and gross receipts tax assessed against 
the petitioner was lawfully assessed against him and col¬ 
lected from him. 

5. The failure to cancel the assessment of business privi¬ 
lege and gross receipts tax against the petitioner or at 
least to reduce the same by excluding rentals from real es- 
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tate from the basis of computation either in full or by 
making proper adjustment for the furnishing of light 
and or heat and performing of janitor and similar services. 

6. The failure to find, conclude, decide and hold that the 
business privilege and gross receipts tax assessed against 
the petitioner was erroneously paid by and collected from 
him either in whole or to the extent pointed out in the im¬ 
mediately preceding paragraph hereof. 

7. The failure to find, conclude, decide and held that re¬ 
fund should be made to the petitioner in accordance with 
the two immediately preceding paragraphs hereof. 

VII. The Clerk of the Board of Tax Appeals is requested 
to prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law and by the rules of the said Court, and to include in 
said transcript of record the following documents or cer¬ 
tified copies thereof, to wit: 

1. The docket entries of all proceedings before the Board 
of Tax Appeals. 

2. Pleadings before the Board. 

3. Notations of extensions of time. 

4. Brief for the petitioner. 

60 5. Findings of fact, conclusions of law, and opinion 

of the Board. 

6. The Decision of the Board. 

7. The motion for rehearing, reconsideration, further 
hearing, to vacate, correct and revise decision. 

8. The petition for review filed by the petitioner. 

9. Notice of filing of petition for review. 

10. Statement of evidence or such transcript with respect 
thereto as may be stipulated in lieu thereof. 

(s) WILLIAM C. SULLIVAN 
Counsel for Petitioner , 

Metropolitan Bank Building, 
Washington, D. C. 

District of Columbia, ss: 

William C. Sullivan, being duly sworn, says that he is 
counsel of record in the above cause; that as such counsel 
he is authorized to verify the foregoing petition for re- 
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view; that he has read the said petition and is familiar with 
the statements contained therein; and that the statements 
made are true to the best of his knowledge, information 
and belief. 

WILLIAM C. SULLIVAN 


Subscribed and sworn to before me this 14th day of 
August, 1939. 

MARGARET P. ARTHUR 
Notary Public in and for the 
(Seal) District of Columbia. 

61 Endorsed: Received and Filed Aug 14 1939 Hoard 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia. 

Docket No. t SS. 


Bates Warijen, Petitioner. 


vs. 

District of Columbia, Despondent. 

Notice of Filing Petition for Review. 

To: Messrs. Elwood H. Seal and Glenn Simmons, 
Corporation Counsel of the District of Columbia, 
District Building, 

Washington, D. C. 

Counsel for the Respondent. 

Please take notice that the petitioner on August 14, 1939 
filed with the Clerk of Board of Tax Appeals for the Dis¬ 
trict of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board heretofore rendered in the above 
cause. A copy of the petition for review, which includes 
the assignments of error and the designation of record, as 
filed, is hereto attached and served upon you. 

Dated this 14th day of August, 1939. 

WILLIAM C. SULLIVAN 
Counsel for Petitioner, 

Metropolitan Bank Building, 
Washington, D. C. 
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Service of the foregoing notice, together with copy of 
the petition for review is hereby acknowledged this 14th 
dav of August, 1939. 

ELWOOD H. SEAL (0. S.) 
Corporation Counsel of the 
I District of Columbia, 

i Counsel for Respondent . 

62 Before the Board of Tax Appeals for the 

District of Columbia 

Docket Xo. 88 

1 Bates Warren Petitioner 

vs. 

District of Columbia Respondent 

Transcript of Testimony Taken at Washington, D. C., 

December 12, 1938 

JO. V. MORGAN 
Member Sole 

GRAYCE McGRAW 
Reporter 

63 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 88 

Bates Warren Petitioner 
vs. 

District ok Columbia Respondent 

Transcript of Testimony Taken at Washington, D. C., 

December 12,1938 

Now on this 12th day of December, 1938, this cause comes 
on to be heard on a business privilege tax, pursuant to legal 
notice being given to all parties, at which hearing peti¬ 
tioner appeared by W. C. Sullivan, Esq.; respondent ap¬ 
pearing by Glenn Simmon, Esq., and all parties announc¬ 
ing ready for trial, the following proceedings were had, 
to wit; 

64 Mr. Sullivan: Our contention is that the tax is 
void as—for the reason it is discriminatory; and 

void as being retroactive. The rule undertaken to dis- 
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tinguish between real estate in connection with services 
rendered and in connection with no services rendered is 
itself void. It is an attempt to legislate. The rule which 
you have providing for receipts from investments classifies 
rentals received from investments in Section 15-b as “In¬ 
come from stocks, bonds, or other securities or investments, 
or bank deposits, except interest or evidence of indebted¬ 
ness given in connection with business and bank deposits 
maintained in connection with business, are not gross re¬ 
ceipts,’’ is in conflict with the rule attempting to make ren¬ 
dition of services. In our case the ownership of these 
cases—of these parcels of real estate is purely an invest¬ 
ment and under Section 15-b of vour own regulations vou 
cannot assess any tax against receipts from these parcels 
of real estate. The other receipts we have admitted—the 
receipts from the practice of law, but the receipts from 
rents on real estate we contend are not covered by the Act 
and are not taxable. Furthermore, if we be incorrect and 
if there be a distinction between real estate in connection 
with the services rendered and in connection with no ser¬ 
vices rendered the only position—the only possibly justi¬ 
fication would be 1 tax on the services paid and we would 
have to break down those receipts to show what came from 
services and what from the corpus of the property 
65 itself, but we are not conceding that that is proper. 

Bates Warren, the petitioner herein, being first duly 
sworn on his own behalf, deposes and says: 

Direct Examination 

By Mr. Sullivan: 

Q. State your name? A. Bates Warren. 

Mr. Sullivan: We offer in evidence here the original re¬ 
turn and the amended return, together with other papers, 
one of which is a letter dated September 23, 1938, being a 
letter of protest in writing. 

By the Board: The original return was offered—is that 
the original return? 

Mr. Sullivan: Yes. 

(The documents offered were marked Exhibit “1” to 
“6”, inclusive.) 

By the Board: The exhibits will be received. 
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Mr. Simmon: We admit the payment was made under 
protest. 

By the Board: Isn’t it conceded that payment was made 
under protest in writing: that the amount of tax was paid 
on that date in the sum of $1,660.70, less a credit for tan¬ 
gible tax of $8.75, or a net tax of $1,651.95, plus a penalty 
for failure to pay within the time prescribed by law, 
amounting to $132.16, or a total tax of $1,784.11? 

Mr. Simmon: Yes, that is agreed. 

Q. Have you prepared a statement from the books show¬ 
ing the receipts you received for rent during the year 1936? 
A. i Yes. That is conceded—that is the amended return. 

Q. Mr. Warren you hand me a statement entitled 
66 “Statement of Gross Rents and Operating Expenses, 
1936,” which lists various properties and which has 
twb columns, one “Gross Rents” and the other “Operat¬ 
ing Expenses.” What is that column of “Gross Rents”? 
A. That is receipts I got from tenants, including base rent 
expenses, as well as services rendered. 

Q. What do the operating receipts represent? A. Vari¬ 
ous things—fuel, labor, pay roll, electric lights, etc. 

Q. Does it represent the service you rendered to the 
properties? A. Yes, I included services in the rents and 
the amount totaled $114,932.72. 

Q. How do you determine the amount you received for 
services ? A. By adding—I included that in the gross rents. 

Q. How much of that did you receive for services? A. 
$114,932.72. 

Q. Are these figures correct? A. Yes. 

Mr. Simmon: Do these figures represent the total rental 
paid by tenants during 1936 ? 

A. The first column. You will see that those figures do 
not exactly correspond with those other figures. 

Mr. Sullivan: We wish to introduce this in evidence. 

A. You will find those figures a little different. The 
light and the telephone payments make this. 

By the Board: This statement is characterized as “State¬ 
ment of Gross Rents and Operating Expenses, 1936.” 

A. Yes. 

67 1 By the Board: From which you propose to draw 
certain deductions, namely: that you—that the ser- 
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vices rendered to the tenants are reflected in the amount of 
operating expenses? 

A. Yes. 

By the Board: Mr. Simmon do you object to Exhibit 
“7” going in? 

Mr. Simmon: Did you prepare that, Mr. Warren? 

A. No, I did not. The young lady in my office prepared 
that. Here is the original record right here from which it 
was prepared. 

By the Board: Have you reason to believe that it is 
substantially correct ? 

A. Yes. 

Mr. Simmon: I have no objection. 

By the Board: Exhibit “7” will be received. 

Whether or not that theory is correct will have to be de¬ 
cided later but we will have that in the record. 

Mr. Simmon: No questions. 

Mr. Sullivan: That is our case. 

Witness Excused. 

W. H. Nerlich, being first duly sworn on behalf of the 
respondent herein, deposes and says: 

Direct Examination 
By Mr. Simmon: 

Q. Give your name to the reporter? A. W. H. Nerlich. 

Q. What is your position? A. Examiner, Busi- 
6S ness Privilege Tax Division, Assessor’s office. 

Q. You are familiar with the return and assess¬ 
ment of the business privilege tax division in the case of 
Bates Warren? A. Yes, sir. 

Q. Relate upon what basis the assessment was made ? A. 
Mr. Warren filed his original return on September 2S, 1937, 
and on that return he showed his receipts from attorneys’ 
fees $14,645.04. On that return was a note “See explana¬ 
tion attached to tax return.” 

By the Board: That speaks for itself. 

Q. On what return was the tax based—the original or 
the amended? A. We taxed Mr. Warren on the amount he 
reported in this attached statement. 

Q. Were there two assessments made? A. Yes, there 
were two bills sent out. 


62 


BATES WARREN VS. DISTRICT OF COLUMBIA. 


Q. What was the basis of the amount of the first bill? A. 
The basis of the amount of the first bill was attorneys’ 
fees shown on the return, and the total amount shown on 
the return as $419,912.80. 

Q. Those two were added together? A. Yes. 

Q. What further action was taken by the Assessor’s 
office? A. Notice of non-payment was mailed April 4, 
1938, to appear April 9, 1938. 

69 i Q. With respect to the assessment—did you make 

another assessment? A. Mr. Warren had an ap¬ 
pointment with Mr. Allen and he submitted figures which 
he believed should have been included in this assessment 
and he came down to see Mr. Brooke and myself. Those 
figures he had showed a total—the total rent as $419,912.80, 
claiming certain deductions. He claimed deduction of prop¬ 
erty on 9th Street, U Street and an— 

By the Board: The gross receipts were reduced, were 
they? 

A. Yes, reduced to $417,174. 

Q. From what original figure? A. $449,557.84. 

Q. And the assessment made represents an assessment 
upon what? A. On the attorneys’ fees, plus gross ren¬ 
tals with the exception of properties which were included in 
error, an allowance of $15,000 which was a payment made, 
and— 

Q. It was the assessment upon the attorneys’ fees, plus 
gross rentals? A. That’s right. 

Q. By gross rentals do you mean all rentals, or only 
rentals in connection with which some services were fur¬ 
nished? A. Only those rents for which some services were 
furnished. 

Mr. Simmon: That’s all. 

70 Cross-Examination 

By Mr. Sullivan: 

Q. Mr. Xerlich, of that figure $417,174, can you tell me 
how much was for real estate rentals? A. Of course, Mr. 
Sullivan, I have not examined the books. 

Q. But how much of that figure would it be? A. I would 
say $417,174 less the attorneys’ fee of $14,645.04. 

Q. Leaving a net of $400,524.59? 

Mr. Simmon: No, that’s not correct. 

Q. No, leaving $402,528.96? A. Yes, w'ith $2,000 off that. 
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By the Board: Is it conceded that in respect of all these 
apartments some service is rendered? 

A. Yes. 

Mr. Sullivan: It is. 

By the Board: It may be that a court might determine 
it is a question of degree and that a very small amount of 
service would not amount to doing business and a great 
amount would. I don’t believe there is anv distinction, 
but I think we ought to have that in the record. 

A. Take an apartment house first where the landlord is in 
most instances—most cases, H. L. Rust Company, they 
enter into a written agreement by which they define the 
terms of the—the rental terms. The lease savs how much 
service we are to give and just what the rent is. The 
rental of an apartment house, the lease shows that in addi¬ 
tion to providing the space they agree to heat it and do 
heat it. 

71 By the Board: Do you supply telephone opera¬ 
tors ? 

A. That is not in the lease. Just the heating of the 
apartment is covered in the lease, and hot water. In ad¬ 
dition to that, where houses are more than four stories 
high we provide elevators and hire the operators and have 
a telephone exchange installed for which they pay for each 
call they make. They pay for the installation of the ’phone 
and rental of the ’phone by paying for the calls. We keep 
the halls lighted and keep them clean and pay for the elec¬ 
tric lights in the halls, but pay no electric light or gas in 
their apartment. We pay the janitor. 

By the Board: How about repairs to the roof ? 

A. We pay for the repairs to the building. We do the 
necessary repairs in all the buildings—that is keeping the 
building up. Whatever the repairs are we make them to 
whatever part of the house it is. 1 am talking now only 
where they have elevator service and telephone service. A 
lot of them don’t have that ? 

Bv the Board: Which ones do not ? 

A. The Shelby, Wesley, Pasadena, Avalon, and there are 
four houses on Oak Street. 

By the Board: Are they included in this? 

A. Yes, there are four in a bunch and the one janitor 
looks after them. 
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By the Board: Those you do not supply elevator and 
telephone services? 

72 A. That’s right. There is no telephone service in 
1882 Columbia Road, the Alwyn. The Alwyn has 

an elevator but no telephone. The Wesley has neither, the 
Shelby neither, and the four on Oak Street, neither tele¬ 
phone or elevator. The Tower Building is an office build¬ 
ing and has elevators and they furnish their own telephones. 
We furnish the electricity to that building and the elevator 
service, heating and general services and clean the floors. 
By the Board: How about awnings? 

A. We furnish them and all repairs. The repairs are 
furnished by the owners on all buildings. Of course, the 
heating includes fuel, and all that. I believe that about 
comprises it in a very particuar way. None of these build¬ 
ings are managed by me personally. The H. L. Rust Com¬ 
pany manages quite a number and Hagner manages some 
bv virtue of a contract. I am not in the real estate business. 
I am a lawyer and conduct a law business. 

By Mr. Simmon: I wish to object to that part of the 
testimony. 

By the Board: Overruled. 

A. I deal in no real estate, except my own or clients for 
whom I am trustee, but I am not in the real estate business 
in any manner, shape or form other than owning a number 
of apartment houses and one office building. I do not 
handle real estate except as a lawyer representing clients 
who own real estate. I am trustee for several estates. 

Mr. Simmon: Were any receipts derived from 

73 rental on real estate for which you acted as trustee, 
included in this report? 

A. No. 

Mr. Simmon: This includes only rentals from real es¬ 
tate which you own ? 

A. That’s all. No other. 

Mr. Sullivan: The rent so far as it includes rents, are 

from vour own ? 

* 

A. Yes. 

By the Board: Pending the filing of briefs if either side 
decides they have further testimony they may bring it in. 
How long do you want to file briefs? 

Mr. Sullivan: I will file mine by the 15th of January. 


BATES WARREN VS. DISTRICT OF COLUMBIA. 


65 


By the Board: All right then, the respondent will be 
given 15 days thereafter in which to file a brief. 

Mr. Sullivan: That’s all our testimony. 


74 Petitioner’s Exhibit **1” 

Amended Return 
1938 


Government of the District of Columbia 
Office of the Assessor 


Return on Gross Receipts 


Names Bates Warren 

Address. 

Year ended December 31, 1936 

or for the period from.193 , to.193 . 

Kind of business attorney and real estate 

Date business commenced, if business was started after 


January 1, 1936 . 

Gross Receipts 

Gross sales from merchandise, less sales re¬ 
turned as per schedule . $ 417,174.00 

Receipts from services, interest, dividends and 

other sources . $. 

Gross receipts . $. 

Less exemption . $ 2,000.00 


Taxable gross receipts . $ 415,174.00 

Tax at 2/5 of 1% . $ 1,660.70 

Less tangible personal property tax paid for 

1938 . $. 

Amount of tax to be paid. $. 

If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 
First-half due.Second-half due. 
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Affidavit 

District of Columbia, ss: 

I (or we) solemnly swear that I (or we) have examined 
the foregoing and that it is a full, true, and correct state¬ 
ment of all taxable gross receipts, according to my best 
knowledge and belief. 

Name. Address. 

Per. 

Subscribed and sworn to before me this . day of 

. 193 . 


Notary Public 

This blank to be filed in Room 16, District Building. 

Your books and records must be kept open for inspection 
at all business hours of the day 

75 Petitioner's Exhibit “ 2” 

Schedule of Account No. 9828 Bates Warren 

This schedule filed as per information furnished to this 
office July 15, 1938. 


Gross Rentals and Allowance $419,912.80 

As per first return 15,000.00 

Attorney Fees 14,645.04 


Total as per original return ..$449,557.84 
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Deductions Claimed: 


Allowance (Mr. Morgan OK) $15,000.00 
Houses (No service) 726.25 

(4318-9th & 69 You St. NW) 

Rental from Miami, Florida 299.09 

Rental from Franklin Park, Va. 900.00 

Tenant in office of owner in owner’s 
building $100 per month for rent 
10 months & Stenographic and 
telephone service allowed by Mr. 


Brooke 300.00 

Rentals carried through books but 
not received by taxpayer 
Rent from own office 2,400.00 

Apt. 2029 Conn. Ave. (relative) 1,200.00 

1868 Columbia Rd. (relative) 900.00 

Apartment? (friend) 600.00 

Warrington & Wilmington 10,058.50 

Paid and included in return of 
Shreve 

Total deductions 
Gross Receipts 


$ 32,383.84 
417,174.00 
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1938 


9S2S 

Government of the District of Columbia 
Office of the Assessor 


Return on Gross Income Received by Com m ission 
Merchants , Attorneys , Brokers or Agents 


Title 6, Section 1, of the Act of Congress approved Au- 
guest 17, 1937, provides in part as follows: “That in con¬ 
nection with commission merchants, attorneys, or other 
agents, the term ‘gross receipts’ shall be deemed to mean 
the gross amount of such commissions or gross fees re¬ 
ceived by them, and as to stock and bond brokers, the term 
‘gross receipts’ shall be deemed to mean gross amount of 
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commissions or gross fees received, the gross trading profit 
on securities bought and sold, and the gross interest income 
on marginal accounts from business done or arising in the 
District of Columbia:” “That the tax imposed by this 
section shall be payable only upon the gross commissions 
of any person engaged in the business of a broker or agent, 
and shall not be payable upon the funds of his principal, 
of which he is a mere conduit.” 

Name Bates Warren 

Address Tower Building, Washington, D. 0. 

Year ended 1936 

or for period from . 193 , to . 193 . 

Kind of business Attorney-at-law and date business com¬ 


menced if business was started after January 1, 1936 . 

1. Commissions from sales or purchases of 

goods, wares, merchandise or securities 

for others. $ none 

2. Gross profit from sale of goods, wares mer¬ 

chandise and securities for own invest¬ 
ment . $ none 

3. Gross receipts from services and interest 

on bank deposits, used in connection with 

business . $ 14,645.04 

# Item 1 

4. Gross profit from all other business see ex¬ 

planation attached to tax return. $434,912.80* 

*$15,000 -f *Item 2 — $419,912.80* 

! Total gross receipts (Items 1, 2, 3 and 4) $449,557.84* 
Less exemption . $ 2,000.00 


Taxable receipts at 2,/5ths of 1% . $447,557.84* 

Less tangible personal property tax paid 

for 1938 1st half paid $4.37. $. 

Gross receipts tax .1,790.23*.. $ 5.19 

For information onlv. 

5. Gross receipts from all sources see expla¬ 
nation attached to tax return. $ none 


Bring tangible personal property tax receipts for 1938, 
when presenting this statement. 

First-half due.Second-half due. 


•These figures inserted by Assessor in pencil on return. 
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Affidavit 

District of Columbia, ss: 

I (or we) hereby solemnly swear that 1 (or we) have 
examined the foregoing and that it is a full, true, and 
correct statement of all taxable gross receipts according 
to my best knowledge and belief. 

Name Bates Warren Address Tower Building 
Per . 

Subscribed and sworn to before me this 28th day of 
September 1937. 

(s) FRANK D. HOBBS 

(Seal) Notary Public , D. C. 

This blank to be filed in Room 16, District Building. 

Your books and records must be kept open for inspection 
at all business hours of the day 

77 Petitioner’s Exhibit “4” 

Explanation Attached to Tax Return of Bates Warren, 
Attorney, and Made Part Thereof 

The foregoing figures in the attached return do not in¬ 
clude a fee of $15,000.00 which was paid on or about Janu¬ 
ary 8, 1936, and it is submitted that this figure is not 
proper to be included as gross receipts for that year be¬ 
cause it arose under the following circumstances: 

In the month of December, 1935, the Special Master in 
the matter of Barber and Ross, Inc., bankruptcy No. 3205, 
Supreme Court of the District of Columbia, recommended 
an allowance to Bates Warren and William C. Sullivan of 
a fee of $20,000.00, which was at that time agreed to by 
all parties concerned and of which $15,000.00 was payable 
to Bates Warren and $5,000.00 to William C. Sullivan, but 
the order of the Court confirming the said report of the 
Special Master was not passed until on or about January 
6, 1936, and the payment was thereupon made about two 
davs later. 

Numerous pieces of real estate stand in my name, con¬ 
sisting of twelve apartment houses and one office build- 
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ing. All rents and revenues therefrom were, and are, as¬ 
signed for the benefit of the holders of the trusts on these 
properties. These assignments vest in the assignees the 
sole right to collect the rents therefrom as well as the sole 
management of the several properties, and with the further 
right to disburse all rents for the benefit of the manage¬ 
ment of the properties and the holders of the several trusts 
thereon. After the making of all disbursements called for 
in said assignments, the surplus, if any, is to be paid to me. 

The entire rents paid to assignees for the year 1936 were 
$419,912.80, and the entire amount received by me from 
assignees out of said rents during the year of 1936 was 
$35*615.81. In my opinion these receipts are not taxable 
under the law as I am not engaged in the real estate or 
rental business and they were not received by me in or as 
a result of business. 

I further protest the payment of any gross receipt tax, as 
the tax is illegal, discriminatory and unfair. 

The undersigned is advised that the tax is a retroactive 
excise tax and is in reality one imposed on the privilege 
of having done business in 1936 instead of the privilege of 
doing business in the current fiscal year, and that because 
thereof and of the grave and unfair discriminations and 
confiscatory penalties and features contained in the Act 
and regulations the same as regards both tax and license 
and as well the license fee are in violation of the con¬ 
stitutional guaranties including those providing for due 
process of law and equal protection of the laws and there¬ 
fore unconstitutional, null and void at least as applied 
to the undersigned. This return is therefore made only 
because of the excessive and confiscatory penalties at 
tempted to be prescribed in the Act. 

1 (s) BATES WARREN 
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78 Petitioner’s Exhibit “5” 

Statement of Actual Rents Taxable, 1936, Less Credits 

Due as Detailed Below 

Total rent as shown on Income Tax.$419,912.80 


Less— 

4318 Ninth St. and 69 You St. 


N. W. 

$ 726.25 


Miami 

299.09 


Office 

1,000.00 


Owner’s apartment 

2,400.00 


Franklin Park 

900.00 


Warrington & Wilmington 

10,058.50 

15,383.84 

Rents Charged to Owner 
Apartment 2029 Conn. Ave. 

1,200.00 

$404,528.96 

1868 Columbia Road 

900.00 


Alwvn 

w 

600.00 

2,700.00 


$401,828.96 

The above items should have been deducted in submit¬ 
ting the original statement of gross receipts for rents, as 
these items are not taxable gross receipts. 

(Written in pencil) 

“Rec’d Julv 15, 1938 
WHN.” 

79 Petitioner's Exhibit “G” 

BATES WARREN 
Attorney and Counselor at Law 
14th & K Streets, N. W., 

Washington, D. C. 

September 23, 1938 

Collector of Taxes, District of Columbia, 

District Building, 

Washington, D. C. 

Dear Sir: 

Re: Business Privilege Tax 
I herewith hand you $.in payment of the busi¬ 

ness privilege tax for 1937, together with the penalties 
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thereon, as per bill rendered me on the 15th day of July, 
1938. 

As you know, I have protested against paying these taxes 
for about a year, and I have set up various reasons for 
my protests, all of which are set out in papers and corres¬ 
pondence filed with the Administrator of the Business 
Privilege Tax. I am paying these taxes under protest. I 
am protesting for the various reasons set out in my cor¬ 
respondence, as well as the memorandums and statements 
filed with the Administrator of the Business Privilege Tax, 
not only at, or about, or since the time of filing my returns 
but I am protesting for every cause or reason that I am 
entitled to in support of my protests. 

Very truly yours, 

. (s) BATES WARREN 

80 Petitioner's Exhibit “7*’ 

Statement of Gross Rents and Operating Expenses, 1936 


Building 

Gross Rents 

Operating 

Expenses 

Tower Bldg. 

$173,197.58 

$41,029.58 

Alwvn 

•> 

19,230.00 

7,066.09 

Avalon 

10,905.44 

3,197.63 

Pasadena 

12,950.25 

3,661.43 

Beverly Court 

32,589.18 

13,089.87 

1868 Columbia Rd. 

47,233.03 

15,952.18 

2029 Conn. Ave. 

62,103.79 

19,165.45 

Shelby 

11,506.01 

3,189.88 

Wesley 

12,633.48 

4,301.20 

Oak &■ Center 

16,375.75 

4,279.41 

TOTAL 

$398,724.51 

$114,932.72 


81 1 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 88 
Bates Warren, Petitioner, 
vs. 

District of Columbia, Respondent. 

I, Grayce McGraw, Reporter for the Board of Tax Ap¬ 
peals for the District of Columbia, do hereby certify that 
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the above and foregoing transcript is a true, complete, and 
correct copy of my shorthand notes taken at the hearing 
before Jo. V. Morgan, Member Sole, December 12, 1938. 

IN WITNESS WHEREOF, I hereunto set my hand this 
16th day of December, 1938. 

GRAYCE McGRAW 
Reporter 

82 Endorsed: Received and filed September 25, 
1939 Board of Tax Appeals, D. C. Phyllis A. 
Ragusa, Clerk 

Board of Tax Appeals for the District of Columbia. 

Docket No. 88. 

Bates Warren, Petitioner, 


vs. 

District of Columbia, Respondent. 

Supplemental Designation of Record. 

Now comes the petitioner and as his suplemental desig¬ 
nation of record in addition to the portions thereof desig¬ 
nated in his petition for review, includes this supple¬ 
mental designation and a notation to the effect that on the 
12th day of September, 1939, the Board extended to and in¬ 
cluding October 13, 1939 the time within which the record 
may be filed in the United States Court of Appeals for the 
District of Columbia. 

WILLIAM C. SULLIVAN 
Attorney for Petitioner, 
Metropolitan Bank Building. 

Service of the foregoing supplemental designation of rec¬ 
ord is hereby acknowledged this 25th day of September, 
ADIQ3Q 

GLENN SIMMON, (P. R.) 
Corporation Counsel of the 
District of Columbia, 

Counsel for Respondent. 
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83 Board of Tax Appeals for the District of 

Columbia 

Docket No. 88 
Bates Warren, Petitioner , 
vs. 

District of Columbia, Respondent. 

Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing pages 1 to S3 inclusive, contain and are a true 
copy of the transcript of record, papers and proceedings on 
file and of record in my office as called for by the Designa¬ 
tion of Record in the Petition for Review in the appeal as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 23d day of September, 1939. 

PHYLLIS A RAGUSA 
(Seal) Clerk , 

Board of Tax Appeals, D. C. 

Endorsed on cover: No. 7527 Warren, Petitioner, vs. 
D. C. United States Court of Appeals for the District of 
Columbia Filed Oct 4-1939 Joseph W. Stewart, Clerk. 
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IN THE 


WLnittis States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7527. 


Bates Warren, Petitioner , 
v. 

District of Columbia, Respondent. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of the lower tribunal is based upon 
Title IX, Sections 1 and 3, of the Act of Congress ap¬ 
proved May 16, 1938 (52 Stats. L. 370, 371), and the 
jurisdiction of this Court is based upon Sections 1 and 
4 of the same Title of the same Act. (52 Stats. L. 370, 
371.) 

The pleadings and facts disclosing the basis upon 
which it is contended that the lower tribunal had, and 
that this Court has, jurisdiction, are as follows: The 
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proceeding in the lower tribunal was by a petition for 
cancellation or at least reduction of an assessment or 
tax against petitioner, which petition states that the 
tax in controversy is a Business Privilege and Gross 
Receipts tax for the fiscal year ending June 30, 1938, 
in the amount of $1,660.70, less $4.37 tangible tax paid 
and plus penalties, making the amount paid $1,784.11, 
the whole of which is in dispute for the purpose of 
cancellation, and $1,610.10 plus the penalty of $161.01 
lor $1,711.11 is in dispute for the purpose of reduction; 
that the notice of assessment was dated July 15, 1938, 
the tax was paid by petitioner under protest in writing 
on September 23, 193S, as appears in copy of notice of 
assessment attached to the petition, together with copy 
of letter of protest marked “Exhibit A.” (R. 2, 4.) 

1 The transcript of testimony shows that petitioner 
offered in evidence the original and amended returns, 
i together with other papers, one being a letter of pro¬ 
test in writing, dated September 23, 1938 (R. 59), 
which documents were marked Exhibits 1 to 6, inclu¬ 
sive (R. 65-73), and the respondent conceded that pay¬ 
ment was made under protest in writing, that the 
amount of tax was paid on September 23, 1938, in the 
sum of $1,660.70 less a credit for tangible tax of $8.75, 
or a net tax of $1,651.95 plus a penalty for failure to 
pay within the time prescribed by law, amounting to 
$132.16, or a total payment of $1,784.11 (R. 60). The 
proceeding below was filed October 11, 1938. (R. 36.) 

The findings of fact, opinion and decision of the 
lower tribunal were filed on July 17, 1939 (R. 33-50), 
motion for re-hearing, re-consideration, further hear¬ 
ing, to vacate, correct and revise decision was filed on 
July 29, 1939 (R. 51-3), which motion was denied on 
July 31, 1939 (R. 53), and the petition for review by 
this Court was filed on August 14,1939. (R. 53-7.) 
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STATEMENT OF FACTS. 

The Board’s findings of fact include that petitioner, 
during the calendar year 1936, was the owner of an 
office building and several apartment houses located in 
the District of Columbia, which w~ere managed by real 
estate agents who made all arrangements for leasing 
with tenants, collected all rents, and generally super¬ 
vised the conduct and operation of the properties; 
that during such period the rentals paid by tenants to 
the agents amounted to $402,428.96, all of which was 
collected bv the agents under an assignment for the 
benefit of holders of encumbrances, whereby the agents 
disbursed the rents for operating expenses and in pay¬ 
ment of sums due the holders of encumbrances as in¬ 
terest and curtailments on the mortgage indebtedness, 
the balance being paid to the petitioner, and amount¬ 
ing, during the taxable period, to $35,615.81; that in 
the conduct and operation of the office building and 
the apartment houses, service of some nature, such as 
heat, light, elevator and janitor service, were main¬ 
tained and supplied to the tenants and formed part of 
the consideration for the rent paid, the petitioner hav¬ 
ing testified that some service is rendered in respect of 
all of the apartments, the agents enter into written 
agreements with the tenants defining the rental terms, 
how much service is to be given, that in addition to 
providing the space heat is furnished, the agreements 
do not provide for telephone service, but just the heat¬ 
ing of the apartment and hot water, vet where houses 
are more than four stories high elevators are pro¬ 
vided and operators thereof are hired, and a telephone 
exchange is installed for which the tenants pay for 
each call they make, for the installation of the phone 
and rental of it by paying for calls, the agents keep the 



4 


halls lighted and cleaned and pay for electric lights in 
the halls but for not electric light or gas in the apart¬ 
ments, they pay the janitor and all repairs to the build¬ 
ing; that the Shelby, Wesley, Pasadena, Avalon, and 
four houses on Oak Street in a bunch, do not have ele- 
! vator and telephone service, after which four houses 
one janitor looks, nor is there telephone service in the 
Avalon though it has an elevator; the Tower Building 
is an office building and has elevators, the tenants fur¬ 
nish their own telephones, electricity is furnished to 
the building as are elevator service, heating and clean¬ 
ing floors and general service; awnings and all repairs 
are furnished to all of the buildings, none of the build¬ 
ings are managed by the petitioner personally, H. L. 
Rust Company manages quite a number and Hagner 
manages some by virtue of a contract, petitioner is not 
in the real estate business, he is a lawyer and conducts 
a law business; that the costs of supplying service for 
the several properties is, respectively, the following: 


i Tower Building 

Alwyn 

Avalon 

Pasadena 

Beverly Court 

1868 Columbia Rd. 

2029 Conn. Ave. 

Shelbv 

* 

Wesley 
Oak & Center 


(office building) 
(apartment house) 


a 

a 

t( 

a 

a 

a 

n 

i i 


a 

i i 

ii 

a 

it 
it 
i l 
i l 


$41,029.58 

7,066.09 

3,197.63 

3,661.43 

13,089.87 

15,952.18 

19,165.45 

3,189.88 

4,301.20 

4,279.41 


Total 
(R. 33-6) 


$114,932.72 


The cost of supplying service is taken from peti¬ 
tioner’s Exhibit No. 7, which itemizes for each prop¬ 
erty gross rents and operating expenses. (R. 60-1, 72.) 
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The transcript of testimony shows that petitioner 
also testified, “I deal in no real estate, except my own 
or clients’ for whom I am trustee, but I am not in the 
real estate business in any manner, shape or form 
other than owning a number of apartment houses and 
one office building. I do not handle real estate except 
as a lawyer representing clients who own real estate. 
I am trustee for several estates.” (R. 64.) 

STATUTES INVOLVED. 

The statute involved is the Act of Congress ap¬ 
proved August 17, 1937 (50 Stats. L. 673) and its pro¬ 
visions with which we are concerned are as follows: 

Sec. 1 (d) of Title VI. “The term ‘business’ 
shall include the carrying on or exercising for gain 
or economic benefit, either direct or indirect, any 
trade, business, profession, vocation or commer¬ 
cial activity in or on privately owned property and 
in or on property owned by the Unite States Gov¬ 
ernment in the District of Columbia, not including, 
however, labor or services rendered by any indi¬ 
vidual as an employee for wages, salary, or com¬ 
mission.” (50 Stats. L. 688) 

Sec. 4 of Title VI. “Every person subject to 
the tax hereunder shall within thirty days after 
the approval of this Act, furnish to the assessor, 
on a form prescribed by the Commissioners, a 
statement under oath showing the gross receipts 
of the taxpayer during the preceding calendar 
year, which said return shall contain such other 
information as the Commissioners may deem nec- 
essarv for the proper administration of this title.” 
(50 Stats. L. 689-90.) 

Sec. 5 of Title VT. “For the privilege of en¬ 
gaging in business in the District of Columbia, 
each person so engaged shall pay to the collector 
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of taxes of the District of Columbia for the fiscal 
year 1937-1938 a tax equal to two fifths of 1 per 
centum of the gross receipts in excess of $2,000 de¬ 
rived from such business for the calendar year 
1936: Provided, however, That the tax imposed 
by this section shall be payable only upon the 
gross commissions of any person engaged in the 
business of a broker or agent and shall not be pay¬ 
able upon the funds of his principal, of which he 
is a mere conduit.” (50 Stats. L. 690.) 

Sec. 4, of Title VII: “The Commissioners of 
the District of Columbia are authorized to make 
such rules and regulations as may be necessary to 
carrv out the provisions of this Act.” (50 Stats. 
L. 693.) 

Sec. 12 of Title VT provides as follows: “Any 
person engaged in or carrying on business with¬ 
out first having obtained a license so to do, or fail¬ 
ing or refusing to file a sworn report as required 
herein, or to comply with any rule or regulation of 
tlie Commissioners for the administration and en¬ 
forcement of the provisions of this title shall, 
upon conviction thereof, be fined not more than 
$1,000 for each and every failure, refusal, or vio¬ 
lation, and each and every day that such failure, 
refusal, or violation continues shall constitute a 
separate and distinct offense. All prosecutions 
under this title shall be brought in the police 
court of the District of Columbia on information 
by the corporation counsel or his assistant in the 
name of the District of Columbia.” (50 Stats. L. 
691-2.) 


REGULATIONS INVOLVED. 

The Regulations provide as follows: 

Sec. 15 (a). “Persons who buy and sell or hold 
securities for investment or speculation, if such 
buying, selling or holding does not constitute 
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trade, business or vocation, are not subject to the 
provisions of said Title and are not required to 
report their receipts as gross receipts. However, 
if such buying and selling or holding of securi¬ 
ties constitutes his ordinary or regular trade, 
business or vocation, such persons are subject to 
the provisions of said Title, and are required to 
report the receipts therefrom as taxable gross re¬ 
ceipts under said title. 

“(b) Income from stocks, bonds, or other se¬ 
curities or investments, or bank deposits, except 
interest or evidences of indebtedness given in con¬ 
nection with business and bank deposits main¬ 
tained in connection with business, are not gross 
receipts.’ ’ 

Sec. 19: “The ownership of real estate and the 
mere receipt of rent therefrom, either by individ¬ 
uals or by corporations for distribution to the 
stockholders of such corporations, is not in itself 
business. However, the owning, holding and/or 
managing of real estate such as apartment houses 
and office buildings, and the like, where such build¬ 
ings or portions thereof are let to tenants to whom 
light and/or heat are furnished and for which 
janitor and similar services are performed, is 
business under the provisions of said Title, and re¬ 
ceipts therefrom must be reported and the tax 
computed thereon.” 

In view of the decisions of this Court rendered on 
January 15, 1940, in the cases of Neild et al v. District 
of Columbia, General Electric Company v. District of 
Columbia, General Electric Supply Corporation v. 
District of Columbia, and Colgate Palmolive Peet Com¬ 
pany v. District of Columbia , 68 W. L. R. 242-252, the 
questions presented by the record are reduced to one 
in number. 
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THE POINT. 

The sole point is: 

i There is no authority for the levying of a Business 
Privilege Tax upon the rentals from the real estate 
of the petitioner. 

SUMMARY OF ARGUMENT. 

The statute makes no distinction between rentals 
from real estate in connection with which services are 
or are not furnished. Such rentals are not subject to 
the tax unless they are realized from a trade, business, 
profession, vocation or commercial activity. (Supra, 
p. 5) It is only by the regulations that it is attempted 
to make rentals taxable and only then when they re¬ 
sult from a letting to tenants to whom light and/or 
heat are furnished and for which janitor and similar 
services are performed. (Supra, p. 7) Yet the only 
authority for the promulgating of regulations is “to 
make such rules and regulations as may be necessary 
to carry out the provisions of this Act.” (Supra, p. 6) 
Since no authority to impose the tax can be found in 
the statute itself, a regulation assuming to impose it 
is not one “to carry out the provisions of this Act” 
but is instead an attempt at legislation by the Com¬ 
missioners who possess no such power. 

ARGUMENT. 

The tax imposed and paid was upon the basic sum 
bf $417,174 (R. 4, 5, 62, 65, 66, 67). This sum includes 
attorney’s fees amounting to $14,645.04. Under the 
decisions of this Court above mentioned (supra, p. 7) 
we cannot now contend for the return of the entire tax 
as so much of it as was based upon attorney’s fees was 
lawfully assessed. The result is, therefore, that refund 
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should be made of the tax so paid to the extent that it 
is based upon rentals, plus the penalties added thereto, 
namely in the sum of $1,711.11 (R. 2, 4) with interest 
upon the same from the date of payment, September 
23, 1938, to the date of refund. 

So much of the tax as is assessed upon rentals is 
not assessed upon the basis of doing business. The 
term “business” is defined in the statute as the carry¬ 
ing; on or exercise for gain or economic benefit, either 
direct or indirect, of any trade, business, profession, 
vocation or commercial activity. The assessment upon 
rents, therefore, in order to be valid must be the car¬ 
rying on or the exercising of a trade, business, pro¬ 
fession, vocation or commercial activity. It is con¬ 
ceded by the respondent that the mere rental of real 
estate unaccompanied by the rendition of any service 
does not come within the statutory definition. 

Xo distinction is to be found in the statute between 
the rental of real estate with or without the rendition 
of service, and no justification whatever therein for the 
same. The only assumed authority therefor is found 
in Section 19 of the Regulations (supra, p. 7) which 
provides that the owning, holding and/or managing of 
real estate such as apartment houses and office build¬ 
ings, and the like, where they are let to tenants to 
whom light and/or heat are furnished and for which 
janitor and similar services are performed is business 
under the provisions of the Act, and receipts there¬ 
from must be reported and the tax computed thereon. 
Tliis regulation is not only in conflict with Section 15 
(b), (supra, p. 7) providing that income from stocks, 
bonds or other securities or investments are not gross 
receipts, but it is utterly null and void as an attempt 
to enlarge upon the statute. 
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Tlie only authority for the promulgation of regula¬ 
tions is Section 4, of Title VII (supra, p. 6) authoriz¬ 
ing the making of such rules and regulations “as may 
be necessary to carry out the provisions of this Act.” 
Section 19 of the Regulations has no relation what¬ 
ever to the provisions of the Act and certainly does 
not embody anything necessary to carry out its provi¬ 
sions. 

' That the Commissioners are not authorized to add 
to the Act or to enlarge upon the same is elementary. 
United States ex rel Dahj v. Macfarland, 28 App. D. C. 
552. 

It is contended by the respondent that the Supreme 
Court of the United* States in Flint v. Stone Tracy Co., 
220 U. S. 107, recognizes the distinction between ren¬ 
tals collected with and those without the rendition of 
services. We do not agree with this claim for reasons 
hereinafter explained, but even if we did it would not 
meet our contention. It would be of importance only 
if Congress -itself had drawn the distinction. But it 
did not do so. The Commissioners have assumed to 
make it and they are devoid of legislative power. Our 
books are full of cases to this effect. The Daly case 
last mentioned is sufficient on the point where, citing 
many cases, the Court said, at p. 558: 

“It is well settled that the District of Columbia 
has no legislative power, it being merely a munici¬ 
pal corporation bearing the same relation to Con¬ 
gress that a city does to the legislature of the State 
in which it is incorporated.” 

i Therefore, regardless of the meaning of Flint v. 
Stone Tracy Co., 220 U. S. 107, Section 19 of the regu¬ 
lations is void. But does the Tracy case have any 
such meaning as the respondent contends? 
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That case presented for the consideration of the 
Court an Act of Congress providing “that every cor¬ 
poration, joint stock company, or association organ¬ 
ized for profit and having a capital stock represented 
by shares * * * and engaged in business in any State 
or Territory of the United States * * * shall be sub¬ 
ject to pay annually a special excise tax with respect 
to the carrying on or doing of business by such corpo¬ 
ration, joint stock company or association,’’ etc. The 
statute did not define the carrying on or doing of busi¬ 
ness. It did not, as does our statute, provide that the 
same should consist of “the carrying on or exercising 
for gain or economic benefit, either direct or indirect, 
any trade, business, profession, vocation, or commer¬ 
cial activity.” In determining whether, under our 
statute, the receipt of rentals from real estate consti¬ 
tutes business, the question of the rendition or non¬ 
rendition of service is wholly immaterial. It is the 
naked question, whether the receipt of rents consti¬ 
tutes business as defined by the statute. 

Decisions under the statute considered in the Flint 
case do not aid us, but let us see what the Flint case 
did decide. At pp. 169-71 of 220 U. S., the Court stated 
the activities of the corporations involved in the seven 
appeals then under consideration as follows: Certain 
of them were real estate companies whose business was 
principally the holding and management of real estate, 
one of them was a bank occupying a building in part 
and renting a large part to tenants, one of the realty 
companies was organized to “work, develop, sell, con¬ 
vey, mortgage, or otherwise dispose of real estate; to 
lease, exchange, hire or otherwise acquire property; 
1 o erect, alter or improve buildings; to conduct, oper¬ 
ate, manage or lease hotels, apartment houses, etc.; to 
make and carry out contracts in the manner specified 
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concerning the buildings * * * and generally to deal 
in, sell, lease, exchange or otherwise deal with lands, 
buildings and other property, real or personal.” etc. 
It had one hotel building and was engaged in no other 
business than the management and leasing of the same. 
■Another realty company was formed for the purpose 
of owning, holding and managing real estate, it owned 
an office building and certain securities and, it let the 
office building to tenants to whom light and heat were 
furnished and for whom janitor and similar services 
were performed. Another realty company was operat¬ 
ing under a charter to own real estate with power to 
build, improve, alter, pull down and rebuild, and to 
manage, exchange and dispose of the same. An iron 
company owned and leased ore lands for the purpose 
of carrying on mining operations, and received royal¬ 
ties depending upon the quantity of ore mined; and a 
wharf company was operating under a charter author¬ 
izing it to acquire lands and flats, and to lease, man¬ 
age and improve its property in whatever manner 
deemed expedient by it, and to receive dockage and 
wharfage for vessels laid at is wharves. After thus 
summarizing the business in which such corporations 
were engaged, the Court said, at p. 171: 

“We think it clear that corporations organized 
for the purpose of doing business, and actually 
engaged in such activities as leasing property, col¬ 
lecting rents, managing office buildings, making in¬ 
vestments of profits, or leasing oil lands and col¬ 
lecting royalties, and managing wharves, dividing 
profits and in some cases investing the surplus, 
are engaged in business within the meaning of this 
statute, and in the capacity necessary to make 
such organizations subject to the law.” (Italics 
ours) 
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This paragraph contains the entire decision of the 
Court. It makes no reference to service. The Court 
was dealing with a statute, as we have seen, which im¬ 
posed an excise upon the engaging in corporate busi¬ 
ness , and its holding is limited to “corporations or¬ 
ganized for the purpose of doing” the business stated 
and “actually engaged” therein. The petitioner here 
is not a corporation. He was not organized for the 
purpose of engaging in any business. He was born as 
all humans beings are, and he testified that he is not 

in the real estate business but is a lawver and conducts 

* 

a law business; he deals in no real estate except his 
own or that of clients for whom he is trustee, he is not 
in the real estate business in any manner, shape or 
form other than owning a number of apartment houses 
and one office building, he does not handle real estate 
except as a lawyer representing clients who own the 
same. 

Section 15 of the Regulations (supra, p. 6) draws 
the distinction correctly. It is, however, limited to 
securities. There is no occasion for a distinction be¬ 
tween securities and real estate. Section 15 declares 
in effect that buying, selling and holding investments 
is not the doing of business unless it is the ordinary 
or regular business of the person engaged therein. 
The rental of real estate is not the ordinary or regular 
business of the petitioner. His regular ordinary busi¬ 
ness is that of a lawyer. The charter purposes of a 
corporation are the ordinary, regular business of a 
corporation. The Supreme Court was not dealing with 
individuals to any extent in the Flint case. 

Of course, considering such a case as that, the Court 
was limited to the purposes for which the corporation 
was organized since the extent of its authority and of 
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the business which it could transact had to be found 
in its charter. There is no charter by which one can 
measure the activities of a human being, but his busi¬ 
ness and his investments must be regarded as separate 
and distinct. We do not say that Congress could not 
have imposed an excise on receipts from investments 
but we do say most emphatically that it did not do so, 
and the respondent concedes that by its admission that 
rentals derived from real estate in connection with 
which no service is rendered are not taxable, 
i These views are emphasized by two other cases de- 
i cided on the same day by the Supreme Court and im¬ 
mediately following Flint v. Stone Tracy Co.- namely: 
i Elliott v. Freeman, 220 U. S. 178, and Zonne v. Minne¬ 
apolis Syndicate , 220 U. S. 118. 

In the former case, after pointing out that the facts 
there under consideration differed from those involved 
in the Flint case, the Court summarized such facts un¬ 
der consideration as follows: 

(1) A Massachusetts trust formed for the purpose 
of purchasing, improving, holding and selling lands 
and buildings in Boston, the trust owning one building 
land leasing it to a single tenant and maintaining and 
providing its building with elevator service, janitor 
service, etc.; and (2) a department store trust formed 
for the purpose of purchasing and holding certain 
parcels of land in Boston and erecting a building there¬ 
on suitable for a department store which was leased 
to one tenant for a period of thirty years. The Court 
iheld that neither of the trusts under consideration in 
the Elliott case came within the statute because they 
were not corporations. The same decision would have 
been rendered necessarily as to an individual regard¬ 
less of his business. 



15 


In Zonne v. Minneapolis Syndicate , 220 U. S. 187, the 
corporation was originally organized for and engaged 
in the business of letting stores and offices in a building 
owned by it and collecting and receiving rents there¬ 
for, but prior to the passage of the statute in question 
it demised all of its real estate to a tenant at a specified 
annual rental and at the same time caused its Articles 
of Incorporation to be so amended as to read: “The 
sole purpose of the corporation shall be to hold the 
title to the westerly one-half of Block 87 of the Town 
of Minneapolis now vested in the corporation subject 
to a lease thereon for a term of 130 years from Janu¬ 
ary 1,1937, and, for the convenience of its stockholders 
to receive, and to distribute among them, from time to 
time, the rentals that accrue under said lease, and the 
proceeds of any disposition of said land”. Holding 
the corporation not subject to the tax, the Court said: 

“As we have construed the corporation tax law 
Flint v. Stone Tracy Co. (supra), it provides for 
an excise upon the carrying on or doing of busi¬ 
ness in a corporate capacity. We have held in the 
preceding cases that corporations organized for 
profit under the laws of the state, authorized to 
manage and rent real estate, and being so engaged, 
are doing business within the meaning of the law, 
and are therefore liable to the tax imposed, 
(italics ours) 

“The corporation involved in the present case, 
as originally organized and owning and renting an 
office building, was doing business within the 
meaning of the statute as we have construed it. 
Upon the record now presented we are of opinion 
that the Minneapolis Syndicate, after the demise 
of the property and reorganization of the corpo¬ 
ration, was not engaged in doing business within 
the meaning of the act. It had wholly parted with 
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control and management of the property; its sole 
authority was to hold the title subject to the lease 
for 130 years, to receive and distribute the rentals 
which might accrue under the terms of the lease, 
or the proceeds of any sale of the land, if it should 
be sold. The corporation had practically gone out 
of business in connection with the property, and 
had disqualified itself by the terms of reorganiza¬ 
tion from any activity in respect to it. We are of 
opinion that the corporation was not doing busi¬ 
ness in such wise as to make it subject to the tax 
imposed by the Act of 1909 (36 Stat. at L. 112, 
chap. 6, sec. 38, U. S. Comp. Stat. Supp. 1909, p. 
844).” 

In this last mentioned case the Court stated the 
nub of its decision in the Flint case as follows: 

“We have held in the preceding cases that cor¬ 
porations organized for profit under the laws of 
the State, authorized to manage and rent real 
estate, and being so engaged, are doing business 
within the meaning of the law.” 

i There is nothing said here about rendering service. 
The statements in that connection in the Flint case 
were merely statements of the facts of the case. They 
were not adverted to by the Court in any of its opin¬ 
ions as having the slightest influence upon the decision. 
Certainly, the Minneapolis Syndicate after its reorgan¬ 
ization was engaged in doing business within the mean¬ 
ing of the Act more than was the petitioner in the in- 
istant case upon the record before this Court. In both 
cases the owner was merely holding an investment. 
But the present petitioner could not even collect the 
rents from his properties. They were impounded for 
the benefit of holders of encumbrances upon the same. 
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It is evident that, in the Minneapolis Syndicate case, 
the Court was mindful of the rule that all doubts must 
be resolved in favor of the taxpayer and that the right 
to impose the tax must be clear, else it is non-existent. 
Post, pp. 20-4. 

In Dawson v. Kentucky Distilleries Co., 255 U. S. 
2S8, the Court citing and following Flint v. Stone 
Tracy Co. and Zonne v. Minneapolis Syndicate, held a 
legislative license upon “the business of owning and 
storing whisky” not to be an excise upon business but 
rather a tax upon property, Brandeis, J., saying: 

“To levy a tax by reason of ownership of prop¬ 
erty is to tax the property. (Citations) It cannot 
be made an occupation or license tax by calling 
it so. (Citations)” 

Certainly, the so-called tax upon rentals is a tax 
upon the real estate from which the rentals are de¬ 
rived. The owners of real estate were dealt with under 
this law by raising the rate of real estate taxes 25 
cents on the $100. (Sec. 1 of Title VII, 50 Stats. L. 
692.) This applied to all real estate and it is evident 
that Congress considered that it represented the limit 
of the burden which should be placed upon investors in 
real estate. 

In addition to the foregoing Supreme Court cases, 
this Court has spoken to the same effect. 

In Croker v. Helvering, 67 App. D. C. 226; 91 Fed. 
(2d) 299, the Court held that attorneys’ fees paid and 
advertising expenses incurred by the taxpayer in tax¬ 
able years in selling her own ocean front property were 
not deductible because of the fact that she was not con¬ 
ducting a trade or business. The taxpayer testified 
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that her business consisted in selling real estate, her 
own land, which she subdivided into lots and squares 
along the ocean front at Palm Beach, Florida. The 
ruling of this Court was that the petitioner’s efforts to 
! sell her own property were not a trade or business 
within the meaning of the tax statute, citing Phipps v. 
Commissioner, 54 Fed. (2d) 469, and Pope v. Commis¬ 
sioner . 77 Fed. (2d) 599. If subdividing and selling 
one’s own real estate is not a trade or business with 
how much less reason can it be contended that the mere 
rental of one’s real estate constitutes a trade, business, 
i profession, vocation or commercial activity ? The lat¬ 
ter term is “commercial activity”—not “any activ¬ 
ity”. It must, therefore, be an activity which is com¬ 
mercial, and which cannot include investments of any 
kind. 

Even where an owner rents rooms in his home and 
has no income other than such as he receives from 
i the rents this is not the doing of business. Lyon v. 
Files, 50 Tex. Civ. App. 630. 

An owner who rents a house for profit and at irreg¬ 
ular times, when demanded, has labor performed in 
the repair thereof, is not engaged in the prosecution of 
a trade or business. Ford v. Industrial Accident Com¬ 
mission, 53 Cal. App. 542. 

' The term “business” as used in a State tax law does 
not include that which is done with respect to property 
by its owner for his benefit. In Re Greeks* Estate, 178 
X. Y. Supp. 353, 360. 

The mere owning and renting of a house or houses 
for the purpose of investment, conceding that such 
owner has no particular or principal business, is not 
the doing of business by such owner. Lanzier v. In¬ 
dustrial Accident Commission, 43 Cal. App. 725. 
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Under statutes imposing a tax on gross receipts from 
the business of electric light companies, a company is 
only taxable upon receipts derived from the business 
which it is authorized to transact by its charter as an 
electric light company and not on receipts from sales 
of steam and merchandise. Commission v. Harrisburg 
Light & Power Co ., 262 Pa. 238. 

The distinction between the making of investments 
by an individual and the transaction of corporate busi¬ 
ness by an organized corporation is demonstrated in 
University v. Cheney, 116 Tenn. 259, where the Court 
said: 


“There are many things which in common col¬ 
loquial language would not be called business even 
when carried on by a single person which would be 
so called when carried on by a number of persons. 
This is a distinction not to be forgotten. 

“For instance, a man who is the owner of offices 
—that is a house divided into several floors and 
used for commercial purposes—would not be said 
to carry on a business because he let the offices as 
such, but suppose a company was formed for the 
purpose or object of building or leasing a house 
to be divided into offices and to be let out, should 
not we say if that was the object of the company 
that the company was carrying on business.” 

Finally, without detracting in the slightest degree 
from our position that the rendition of services is 
not a factor for consideration since it has not been 
made such by the law-making power, nevertheless even 
though we be wrong in this contention, it certainly 
cannot be said that the rendition of service permits 
the assessment of the tax, under such a statute as the 
present one, upon the entire rental received from the 
property. Take two identical apartment house prop- 
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erties standing alongside of one another, and owned 
by different persons, each of whom collects gross ren¬ 
tals of $10,000 per annum, the only difference between 
the properties being that one has a completely con¬ 
creted sidewalk in front and the other a grass lawn. 
Xo service whatever is rendered in connection with the 
former but with respect to the latter the owner, during 
the summer season, pays a colored man 50 cents a w’eek 
for one hour's work in cutting the lawn. The latter 
actually receives less than the former to the extent of 
50 cents a week for the summer months, yet he is as¬ 
sessed with an excise to which his neighbor is not sub¬ 
ject. 

Even conceding for the sake of argument that that 
service renders the rents from the one house the sub¬ 
ject of tax while the other is not taxable, it certainly 
does not authorize the imposition of the tax upon the 
full $10,000 or any more than the rents received as the 
result of the service rendered. Exhibit 7 (R. p. 72) 
shows what we conceive that to be in the instant case, 
namely, $114,932.72. It is uncontradicted. It is the 
utmost which can be considered for the basis of taxa¬ 
tion here. We repeat, however, that even that is im¬ 
proper and unlawful. The lowrer tribunal has made 
allocation in various cases, w’herefore the present sug¬ 
gestion is not a novel one. The respondent will doubt¬ 
less concede, that statutes such as the present are to 
be strictly construed and that wiiat is not within the 
spirit though actually within the letter of them is not 
within the statutory mandate. 

In Mackall v. District of Columbia , 16 App. D. C. 301, 
considering a statute wiiich defined “intoxicating 
liquors” as including “whisky, brandy, rum, gin, wine, 
ale, porter, beer and all other fermented and distilled 
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liquors,” Morris, J., said that the phrase “all other 
fermented and distilled liquors” “was not intended by 
Congress to include all liquors produced by fermenta¬ 
tion or distillation but only all intoxicating liquors so 
produced”, and that this “was too clear for argu¬ 
ment.” 

In Washington Electric Vehicle Transportation Co. 
v. District of Columbia , 19 App. D. C. 462, 470, holding 
that a license tax law applying to “hacks, cabs, omni¬ 
buses, and other vehicles for the transportation of pas¬ 
sengers for hire” did not include electrically propelled 
vehicles which were not in existence at the time the act 
was passed, Alvey, C. J., said: 

“Applying the well-settled general principle ap¬ 
plicable in the construction of revenue or tax laws, 
there would seem to be, at least, reasonable ground 
for holding that the electric carriages or vehicles 
used by the defendant are not fairly within the 
meaning and purview of the license act of the leg¬ 
islative assembly. All the authorities agree in 
maintaining, that all charges upon the citizen 
must be imposed by clear and unambiguous lan¬ 
guage ; because, as it is said, they operate as pen¬ 
alties. In a case of doubt, that construction most 
beneficial to the citizen must be adopted. This is 
illustrated bv manv decided cases. 

V * 

“In the case of Adams v. Bancroft, 3 Sumner. 
383, 387, Mr. Justice Story stated the rule upon 
this subject in these terms: ‘I may add, in this 
connection that laws imposing duties are never 
construed beyond the natural import of the lan¬ 
guage, and duties are never imposed upon the citi¬ 
zen upon doubtful interpretation, but every duty 
imposes a burden on the public at large, and is 
construed strictly, and must be made out in a clear 
and determinate manner from the language of 
the statute.’ 
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“In the subsequent case of United States v. 
AYigglesworth, 2 Story Rep. 369, the same learned 
judge, in laying down the rule, said: ‘It is, as I 
conceive, a general rule in the interpretation of all 
statutes levying taxes or duties, upon subjects or 
citizens not to extend their provisions by implica¬ 
tion beyond the clear import of the language used, 
or to enlarge their operations so as to embrace 
matters not specifically pointed out, although 
standing upon a close analogy. In every case, 
therefore, of doubt, such statutes are construed 
most strongly against the government, and in 
favor of the citizen, because burdens are not to be 
imposed or presumed to be imposed beyond what 
the statutes expressly and clearly import.’ 

“Enforcing the same principle, the Supreme 
Court of Massachusetts, in the case of Sewell v. 
.Jones, 9 Pick., 412, said: ‘Statutes which impose 
restrictions upon trade or common occupations, or 
which levy an excise or tax upon them, must be 
construed strictly.’ 

“To these cases many others of like import could 
be added, but it is unnecessary to cite more.” 

In Lockwood v. District of Columbia, 24 App. D. C. 
369, Shepherd, C. J., quoting from the Washington 
Electric Vehicle Transportation Co. case, held the 
term “claim agent” in a tax statute, to be too uncer¬ 
tain and vague to be enforced, and said: 

“The established rule of the courts is that all 
statutes imposing restrictions upon business or the 
common occupations of the people, or levying a 
tax upon them, are to be construed strictly.” 

The same ruling lias been made in District of 
Columbia v. Chapman, 25 App. D. C. 95, with respect 
to the words “other contractors” appearing in the 
phrase “building and other contractors.” 
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In Wilson v. District of Columbia, 26 App. D. C. 
110, upon the same phrase “building and other con¬ 
tractors’’ which was before the court in the Chapman 
case, Shepherd, C. J-, declared that a bricklaying con¬ 
tractor did not come within the statute, the quoted 
words themselves being “inoperative by reason of 
their want of certainty”, saying: 

“It is a well-established principle that statutes 
imposing restrictions or burdens upon the ordi¬ 
nary business or common occupations of the peo¬ 
ple are to be strictly construed. (Citation) 
Taxes, by way of license for the pursuit of such 
occupations, must be imposed by clear and un¬ 
ambiguous language. The citizen must be in¬ 
formed with reasonable certainty, by the words of 
the statute itself, of his obligation to pay a license 
tax for the pursuit of his business; especially when 
his refusal to pay the same is made a criminal of 
fense. (Citations)” 

The statute now under consideration makes failure 
to pay the tax a criminal offense subject to a penalty 
of $1,000 per day. (Supra, p. 6) 

All taxes, to be valid, “must be imposed by clear 
and unambiguous language” contained in the statute 
itself, “in a case of doubt, that construction most ben¬ 
eficial to the citizen must be adopted”, “the citizen 
must be informed with reasonable certainty, by the 
words of the statute itself, of his obligation to pay a 
license tax for the pursuit of his business, especially 
when his refusal to pay the same is made a criminal 
offense”; the Commissioners have no legislative power 
and cannot enlarge upon the statute. 

It is accordingly submitted that the decision of the 
low^er tribunal should be modified by determining that 
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the Business Privilege Tax and penalty thereon were 
erroneously assessed and collected from the petitioner 
to the extent of $1711.11 and that refund of the amount 
so assessed and collected should be made to the peti¬ 
tioner, with interest from September 23,193S, the date 
of payment, to the date of refund. 

Respectfully, 

W. C. Sullivan, 

Attorney for Petitioner. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


April Term, 1940 
No. 7527 


BATES WARREN, 


vs. 


Petitioner. 


DISTRICT OF COLUMBIA, 

Respondent. 

BRIEF ON BEHALF OF THE RESPONDENT 


SUMMARY OF ARGUMENT 

The operation of apartment houses and office buildings, in con¬ 
nection with which heat, light, janitor, elevator or similar services 
are furnished, is “business” within the contemplation of the pro¬ 
visions of Title VI of the District of Columbia Revenue Act of 
1937, and the petitioner is clearly liable for a business privilege 
tax measured upon his gross receipts derived from such business. 

Section 19 of Regulations promulgated by the Commissioners, 
D. C., for the administration and enforcement of the business 
privilege tax law is consistent with provisions of the act and 
should not be overruled. 


(l) 
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ARGUMENT 

I 

Petitioner was engaged in business during the taxable period and 
is subject to a tax measured upon the gross receipts derived there¬ 
from. 

The business privilege tax here involved was measured upon 
Petitioner’s gross receipts from the operation of apartment 
houses and an office building located in the District. Peti¬ 
tioners objection to the tax is based upon the argument that 
the operation of apartment houses and office buildings, in 
connection with which heat, light, janitor, elevator or similar 
services are furnished, is not “business” as contemplated by 
the provisions of Title VI—Tax on Privilege of Doing Busi¬ 
ness—District of Columbia Revenue Act of 1937 (Section 970, 
Title 20. D. C. Code, 1929, Supplement III), wherein (Section 
1(d) ) that term is defined as follows: 

i “The term ‘business’ shall include the carrying on 
or exercising for gain or economic benefit, either direct 
or indirect, any trade, business, profession, vocation, 
or commercial activity in or on privately owned prop¬ 
erty and in or on property owned by the United 
States Government in the District of Columbia, not 
including, however, labor or services rendered by any 
individual as an employee for wages, salary, or com¬ 
mission.” 

i The question presented in the instant case has been con¬ 
sidered by the United States Supreme Court in several cases 
arising under that portion of the Tariff Act of 1909 which be¬ 
came known as the Corporation Tax Law, containing provision 
for an excise tax upon the privilege of doing business, reenacted 
lin succeeding tax laws. In the first of such cases. Flint v. Stone 
Tracy Co., 220 U.S. 107, 55 L. Ed. 3S9, the Court described 
the activities of two realty companies as follows (P. 170): 
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“Of the realty companies, the Park Realty Com¬ 
pany was organized to ‘work, develop, sell, convey, 
mortgage or otherwise dispose of real estate; to lease, 
exchange, hire or otherwise acquire property; to erect, 
alter or improve buildings; to conduct, operate, man¬ 
age or lease hotels, apartment houses, etc.; to make 
and carry out contracts in the manner specified con¬ 
cerning buildings . . . and generally to deal in, sell, 
lease, exchange or otherwise deal with lands, build¬ 
ings and other property, real or personal’, etc. 

“At the time the bill was filed the business of the 
company related to the Hotel Leonori, and the bill 
averred that it was engaged in no other business ex¬ 
cept the management and leasing of that hotel. 

“The Broadway Realty Company was formed for 
the purpose of owning, holding and managing real 
estate. It owns an office building and certain securi¬ 
ties. The office building is let to tenants, to whom 
light and heat are furnished, and for whom janitor 
and similar service arc performed.” 

In holding that both such corporations, among others, were 
engaged in business, the Court stated (P. 171): 

“ ‘Business’ is a very comprehensive term and em¬ 
braces everything about which a person can be em¬ 
ployed. Black’s Law Diet., 15S, citing People v. 
Commissioners of Taxes, 23 N.Y. 242, 244. ‘That 
which occupies the time, attention and labor of men 
for the purpose of a livelihood or profit.’ Bouvier's 
Law Dictionary, Vol. I, p. 273. 

“We think it is clear that corporations organized for 
the purpose of doing business, and actually engaged 
in such activities as leasing property, collecting rents, 
managing office buildings, making investments of 
profits, or leasing ore lands and collecting royalties, 
managing wharves, dividing profits, and in some cases 
investing the surplus are engaged in business within 
the meaning of this statute, and in the capacity neces¬ 
sary to make such organizations subject to the law.” 
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The case of Zonne v. Minneapolis Syndicate, 220 U.S. 1ST. 
55 L. Ed. 428. was decided by the Supreme Court on the same 
day that the decision in the Stone Tracy case was handed 
down. The Minneapolis Syndicate was organized for and en¬ 
gaged in the business of letting stores and offices in a building 
owned by it. and collecting and receiving rents therefor. On 
December 27. 1000. the corporation leased all its property 
for 130 years and amended its Articles of Incorporation to 
read: “The sole purpose of the corporation shall be to hold 
the title to the westerly one-half of block S7 of the town of 
Minneapolis, now vested in the corporation, subject to a lease 
thereof for a term of one hundred and thirty years from Jan¬ 
uary 1. 1907, and for the convenience of its stockholders, to 
receive, and to distribute among them, from time to time, the 
rentals that accrue under said lease, and the proceeds of any 
disposition of said land.” In holding the corporation was 
not doing business in such wise as to make it subject to the 
tax imposed by the act of 1909 the Court said: 

“The corporation involved in the present case, as 
originally organized and owning and renting an office 
building, was doing business within the meaning of 
the statute as we have construed it. Upon the record 
now presented we are of opinion that the Minneapo¬ 
lis Syndicate, after the demise of the property and 
reorganization of the corporation, was not engaged in 
doing business within the meaning of the act. It had 
wholly parted with control and management of the 
property; its sole authority was to hold the title sub¬ 
ject to the lease for 130 years, to receive and distrib- 
i ute the rentals which might accrue under the terms of 
the lease, or the proceeds of any sale of the land if it 
should be sold. The corporation had practically gone 
out of business in connection with the property and 
had disqualified itself by the terms of reorganization 
from any activity in respect to it. * * *” 

i The next case considered by the Supreme Court was that 
of McCoach v. Minehill Railway Co., 22S U.S. 295, 57 L. Ed. 
8f42. The Minehill Company was incorporated for the purpose 
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of constructing and operating a railroad. This corporate pur¬ 
pose was wholly abandoned in 1S96 and the property was 
leased for the term of 999 years to another corporation which 
thereafter carried on the railroad business. The lessor com¬ 
pany merely maintained its corporate existence, elected officers, 
received rentals from the leased premises and interest and 
dividends from invested funds which were distributed to its 
stockholders. The Court found that the Minehill Company, 
after making the lease, was not engaged “in the business of 
maintaining or operating a railroad, which was the prime ob¬ 
ject of its incorporation.” The right to tax was denied on 
authority of Zonne v. Minneapolis Syndicate, supra. 

In United States v. Emery, 237 U.S. 2S. 59 L. Ed. S25, the 
Court, following the decisions in the Zonne case and the Mine- 
hill Railway case, held the corporation exempt from the tax 
for the reason that the only business by it was to keep up its 
corporate organization and to collect and distribute the rent 
received from its single lessee. 

In Von Baumbach v. Sargent Land Co., 242 U.S. 503, 61 L. 
Ed. 460, the Court briefly reviewed its prior decisions and 
said (P. 516): 

“It is evident, from what this court has said in deal¬ 
ing with the former cases, that the decision in each 
instance must depend upon the particular facts before 
the court. The fair test to be derived from a consid¬ 
eration of all of them is between a corporation which 
has reduced its activities to the owning and holding 
of property and the distribution of its avails and do¬ 
ing only the acts necessary to continue that status, 
and one which is still active and is maintaining its 
organization for the purpose of continued efforts in 
the pursuit of profit and gain and such activities as 
are essential to those purposes. 

“From the facts clearly established in these cases, 
we think these corporations were doing business, 
within the meaning of the act. They were organized 
for the purposes stated, and their activities included 
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something more than the mere holding of property 
and the distribution of the receipts thereof. * * *” 

In Edwards v. Chile Copper Co., 270 U.S. 452, 70 L. Ed. 67S. 
where a corporation was organized for the purpose of borrow¬ 
ing money through the issuance of bonds to assist a subsidi¬ 
ary in carrying on its work, the other activities consisting of 
maintaining an office, voting the shares, electing directors, 
lending part of the proceeds of bonds on call loans, and collect¬ 
ing interest, it was held to be doing business within the mean¬ 
ing of the capital stock tax provisions of the Revenue Acts 
of 1916 and 191S. In that case. Mr. Justice Holmes stated 
(Pp. 455-456): 


“* * * The cases must be exceptional, when such 
activities of such corporations do not amount to do¬ 
ing business in the sense of the statutes. The exemp¬ 
tion 'when not engaged in business' ordinarily would 
seem pretty nearly equivalent to when not pursuing 
1 the ends for which the corporation was organized, in 
the cases where the end is profit. In our opinion the 
plaintiff was liable to the tax. We do not rest our 
conclusion upon the issue of bonds in the first year 
or the call loans made in the last, and for the same 
reasons we cannot let the fagot be destroyed bv taking 
up each item of conduct separately and breaking the 
stick. The activities and situation must be judged 
as a whole. * * *” 

In the more recent case of Phillips v. International Salt Co., 
274 I’.S. 718. the Supreme Court by a per curiam opinion and 
upon authority of Edwards v. Chile Copper Co., supra, re¬ 
versed the Circuit Court of Appeals for the Third Circuit. 9 
F. (2d) 389. which had decided that a holding company re¬ 
ceiving and distributing dividends, endorsing notes of a com¬ 
pany whose stock it held and purchasing bonds for retirement, 
was not carrying on or doing business within the meaning of 
the capital stock tax provisions of the Revenue Act of 191S. 
In that case the taxpayer, a holding company, owned the stock 
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of subsidiary companies. The activities of the Salt Com¬ 
pany were quite limited. Except for such formal matters 
as the election of officers, maintenance of its corporate organi¬ 
zation, and the receipt and payment of dividends on the stock 
held by it, its activities during the period in question con¬ 
sisted solely of buying its own bonds under a sinking fund 
agreement, buying bonds of the Retsof Company, one of its 
subsidiaries, the endorsing of notes of a company whose stock 
it held and the receipt of advances from a subsidiary to de¬ 
fray current expenses, taxes, and bond purchases, such advanc¬ 
es being later credited against dividends declared by the sub¬ 
sidiary. The decision plainly shows that the term “doing 
business” is not to be limited to the “positive, aggressive acts 
incidental to carrying on or doing business for gain,” as held 
by the Circuit Court of Appeals, but, as was said in Flint v. 
Stone Tracy Co., supra, “embraces everything about which a 
person can be employed”. In other words, the Supreme Court, 
applying the test laid down in the Van Baurnbach case, supra, 
found upon the record that the Salt Company was not a cor¬ 
poration which had retired from active operation and had re¬ 
duced its activities to the owning and holding of property and 
the distribution of its avails and doing only the acts necessary 
to continue that status, but found it to be an active entity 
which was maintaining its corporate organization for the pur¬ 
pose of doing those things for which it was empowered to do. 

In each of the three cases ( Zonne, Minchill and Emery ) in 
which the Supreme Court has held that lessors of property 
were not engaged in business, the corporation involved had ac¬ 
quired the status of a retired business man and had no active 
control of the property. In each of such cases the lessees 
were operating the property and were liable for the tax. In 
the instant case, the Petitioner was the operator of the prop¬ 
erty and had in no sense retired from business. The Park 
Realty Company, the Broadway Realty Company and the 
respondents in the Von Baurnbach case were engaged in the 
operation of properties and those decisions are controlling 
hero. Indeed, the facts in the instant case appear to be con- 
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iiderablv stronger than those in the Park Realty and Broad¬ 
way Realty Company cases, in each of which cases, the Su¬ 
preme Court held that the operation of one building was “en¬ 
gaging in business" (220 C.S. 170.171). 

The question of what constitutes “business” under the Fed¬ 
eral corporate stock tax laws has also been the subject of many 
decisions of the various Federal Circuit Courts. There ap¬ 
peals to be no authority, however, in any of such decisions 
supporting Petitioner’s contention that the operation of apart¬ 
ment houses and office buildings is not “business” under such 
taxing statutes. On the contrary, these decisions, like those 
of the Supreme Court, hold that such operation is “business”. 

1 In the case of Harmar Coal Co. v. lleiner (CCA-3. 1929). 34 
F. (2d) 725. certiorari denied 2S0 U.S. 610, 74 L. Ed. 653. the 
Court held that the taxpayer was “carrying on or doing busi¬ 
ness" and therefore was not exempt from the capital stock tax. 
The facts in that case were that the Harmar Coal Company 
was organized to mine and sell coal and to manufacture and 
sell coke, and it appeared that it was not engaged in such ac¬ 
tivities during the taxable year. Its principal activity during 
the taxable period was the holding of some four hundred 
acres of undeveloped coal properties out of a tract which it 
had previously acquired, subject to certain mortgages given to 
secure a part of the purchase money, on which the Bessemer 
Coal and Coke Company, the parent corporation, during the 
tax periods, paid the interest and certain installments of the 
principal. The Harmar Company also held the capital stock 
of a subsidiary engaged in holding coal lands. In addition 
to the above, at the request of Bessemer, the Harmar Coal 
Company acquired title to a house and lot subject to a mortgage 
of $2,500. payment of which by the Bessemer Company con¬ 
stituted the entire consideration. This real estate yielded 
an annual rental of about $400. In reviewing some of the 
Supreme Court decisions, the Court said (P. 728): 

“Following the Minehill decision lower courts were 
inclined—or induced—to broaden the range of non- 
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taxable corporate activities until cautioned by the de¬ 
cision in Yon Baumbach v. Sargent Land Company, 
242 U.S. 503. 516. 37 S. Ct. 201. 61 L. Ed. 460. and 
checked by the decision in Edwards v. Chile Copper 
Company, 270 U.S. 452. 46 S. Ct. 345. 346. 70 L. Ed. 
67S and Phillips v. International Salt Company 
(C. C. A.), 9 F. (2d) 389; Id.. 274 U.S. 718. 47 S. Ct. 
589. 71 L. Ed. 1323. 


* * * * 

“* * In other words, these decisions indicate, not 
exclusively perhaps yet quite clearly, that when a cor¬ 
poration is organized for one definite purpose, the 
ultimate object of which is profits, and it engages in 
the business of effectuating that purpose and then 
stops the business by reason of sale, lease, or other 
action, and thereafter simply hangs on, in a corporate 
sense, receiving and distributing the avails of its re¬ 
organized affairs, it is not doing business. On the 
other hand a corporation, organized for a definite 
though limited business purpose involving profits, 
that pursues activities to carry out that purpose, no 
matter how few or small they may be, is carrying on 

or doing business within the meaning of the statute. 

* * ' 


The Court determined that the Harmar Coal Company “was 
more than an inert corporate instrumentality of Bessemer.” 

In the case of Argonaut Consolidated Mining Co. v. Ander¬ 
son (CCA-2, 1931), 52 F. (2d) 55. certiorari denied 2S4 U.S. 
6S2. 76 L. Ed. 576, the plaintiff, a holding company, owned the 
majority of shares in the Argonaut Mining Company which 
was engaged in the mining of gold, and a third corporation, the 
White Knob Company, owned the majority of shares of the 
plaintiff corporation. In that case the facts disclosed that the 
holding company was loaning and investing money for specu¬ 
lative purposes. It also advanced money to the parent cor¬ 
poration for the payment of its taxes. On one occasion it 
advanced funds to pay part of the purchase price of certain 
property bought by the Mining Company, which that com- 
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pany could not raise at the time. These were substantially 
its entire activities. The Court, although recognizing that 
there is a degree of quietude which will exempt a corporation, 
nevertheless stated that it “takes little to bring it from behind 
this shield.” and concluded that (P. 57): 

“The sum of all these dealings appears to us to 
carry the corporation outside the class of those inert 
companies, which can assert that they are mere dry 
holders of property, and conduits to carry over its 
profits to the persons eventually entitled.” 

In Page v. M. Rich & Bros. Co. (CCA-5. 193S), 99 F. (2d) 
607. certiorari denied 306 U.S. 662, S3 L. Ed. 1059, the Court 
said (P. 610): 

“* * we think it plain that appellee was doing busi¬ 
ness. While it is true that during the taxable years in 
question appellee did not actually buy any property, 
or do more than collect the rents on and keep up the 
property it had. it endeavored to make purchases, and 
within a few months of the ending of the fiscal year 
in question it made a purchase. In addition, though 
not in the years in question, but as part of a con¬ 
tinued course of business, and therefore throwing 
light upon its status in the taxable years, it expended 
large sums of money on repairs, made at least one 
purchase, and from time to time was negotiating on, 
and endeavoring to make, other purchases.” 

See also: 

United Slates v. Atlantic Coast Line (CCA-4, 193S), 99 F. 
(2d) 6 (rehearing 99 F. (2d) 932), certiorari denied 306 U.S. 
645. S3 L. Ed. 1044: 

United States v. Peabody Co. (CCA-6, 1939), 104 F. (2d) 
267. 

The instant question has also arisen under income, estate 
and other provisions of Federal Revenue Acts. In addition 
!to the cases referred to in the opinion of the Board of Tax Ap¬ 
peals, see: 
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Doggctt v. Burnet, 62 App. D.C. 103. 65 F. (2d) 191; 

Cecil v. Commissioner of Internal Revenue (CCA-4, 1939), 
100 F. (2d) S96; 

Wallace’s Estate v. Commissioner of Internal Revenue 
(CCA-4. 1939). 101 F. (2d) 604. 

In the case of People ex rel Wall & Hanover St. Realty Co. 
v. Miller , 1S1 X.Y. 32S. 73 X. E. 1102. the Wall <fc Hanover 
St. Realty Company, a Xew Jersey corporation, which owned 
and operated an office building in the city of Xew York, was 
held to be subject to the license and franchise tax on foreign 
corporations doing business in the State of Xew York. In the 
course of his concurring opinion, Vann, J., said (P. 1105-1106): 

“* * The relator carries on the business of owning, 
leasing and managing an office building of great value 
situate on Wall Street in the city of Xew York. It 
has no surplus and its entire capital is invested in this 
building at the commercial center of the country. Its 
property is highly improved, and produces a net in¬ 
come devoted to dividends. It manages its property 
through agents, as all corporations must. The man¬ 
agement of a large modern office building, such as 
that of the relator, is a business as much as manu¬ 
facturing. It involves the leasing of offices, the col¬ 
lection of rents, the operation of elevators and a heat¬ 
ing plant, the cleaning of offices, the lighting of halls, 
the making of repairs and changes to suit tenants, 
and the active supervision of an extensive business 
with many details. If this is not carrying on business 
by the active use of capital invested therein it is dif¬ 
ficult to see what is. The statute does not exempt a 
corporation organized to carry on such a real estate 
business, and I cannot see how the court can declare 
it exempt without subverting the statute.’’ 

See also: 

People ex rel. Vandervoort Realty Co. v. Glynn, 194 X.Y 
387. 87 X.E. 434; 

People ex rel. Fifth Avenue Building Co. v. Williams, 198 
X.Y. 238. 91 X. E. 63S. 640. 
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In the case of Hazen v. National Rifle Ass’n of America, Inc., 
G9 App. D.C. 339. 101 F. (2d) 432, this Court held that the 
Association was engaged in business in the District within the 
contemplation of the personal property tax law. The busi¬ 
ness activities of the Petitioner here are substantially greater 
than those of the National Rifle Association. 

The distinguishing line by which the courts have determined 
whether a taxpayer is engaged in business appears to be drawn 
between the mere dry holder of property or the passive in¬ 
vestor. on the one hand, and those individuals, associations 
and corporations which engage in some activity in connection 
with the enterprises in which they are financially interested. 
The activities of the Petitioner clearly bring him within the 
latter classification. There can be no question that the Peti¬ 
tioner engaged in such business for gain or economic benefit. 
lAlthough it is immaterial whether profit actually results, 
Daggett v. Burnett, supra, it appears that Petitioner did derive 
a profit from the operation of his business during the taxable 
period (R. 70). 

At the hearing before the Board of Tax Appeals, there was 
introduced in evidence a copy of the New York City Business 
Privilege Tax Law (Local Laws, 1934, No. 17) and Regula¬ 
tions in force at the time of enactment of the District Business 
Privilege Tax Law (R. 47). Comparison of the language of the 
District act with that of the New York law indicates that 
the latter law was used as a model for the former. The lan¬ 
guage used in several sections of the District act is substan¬ 
tially identical to language used in the New York law. The 
term “gross receipts’’ is defined in Section 1(e) of the Dis¬ 
trict act as follows: 

“The term ‘gross receipts’ means the gross receipts 
received from any business in the District of Colum¬ 
bia. including cash, credits, and property of any kind 
or nature, without any deduction therefrom on ac¬ 
count of the cost of the property sold, the cost of ma¬ 
terials, labor, or services or other costs, interest, or 
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discount paid, or any other expenses whatsoever: 

* # * yy 

The term “receipts” is defined in Section 1(c) of the New 
York law as follows: 

“The term ‘receipts’ means the gross receipts re¬ 
ceived in. or by reason of any sale made or services 
rendered or commercial or business transaction had 
in. the City of New York, including cash, credits and 
property of any kind or nature, without any deduc¬ 
tion therefrom on account of the cost of the property 
sold, the cost of materials used, labor or service or 
other cost, interest or discount paid, or any other ex¬ 
pense whatsoever, but shall not include receipts from 
the sales, services or transactions hereinafter in 
Schedule A specified. 

SCHEDULE A 

* * * * 

“Sales of real estate or, and rents derived from real 
estate.” 

* * * # 

Obviously, the Municipal Assembly of the City of New York 
considered it necessary to make specific provision for exemp¬ 
tion of receipts derived from the rental of real estate. It is 
therefore significant that Congress, in enacting the District 
law. saw fit to omit the provisions contained in the New York 
law exempting receipts derived from the rental of real estate. 
The only conclusion to be drawn from such omission is that 
Congress intended that the tax be measured upon the entire 
receipts derived from any trade, business, profession, vocation, 
or commercial activity in the District of Columbia. 

II 

Section 19 of Regulations promulgated by the Commissioners for 
the administration and enforcement of the business privilege tax 
law is consistent with the provisions of the act and should not 

be overruled. 
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Section 4 of Title VII of the District of Columbia Revenue 
Act of 1937 (Section 971, Title 20, D. C. Code, 1929, Supple¬ 
ment III), authorizes the Commissioners to make such rules 
and regulations as may be necessary to carry out the provi¬ 
sions of the act. Pursuant to such authority, the Commis¬ 
sioners promulgated Regulations for the administration and 
enforcement of Title VI of the act. Section 19 of which pro¬ 
vides as follows: 

“The ownership of real estate and the mere receipt 
of rent therefrom, either by individuals, or by cor¬ 
porations for distribution to the stockholders of such 
corporations, is not in itself business. However, the 
owning, holding and/or managing of real estate such 
as apartment houses and office buildings, and the like, 
where such buildings or portions thereof are let to 
tenants to whom light and/or heat are furnished and 
for which janitor and similar services are performed, 
is business under the provisions of said Title, and 
receipts therefrom must be reported and the tax com¬ 
puted thereon.” 

The act imposes a tax for the privilege of engaging in busi¬ 
ness in the District. The decisions discussed in Part I of this 
Brief clearly hold that activities such as those in which the 
Petitioner engaged constitute “business”. Section 19 of the 
Regulations is consistent with the provisions of the statute 
and judicial decisions construing similar provisions. 

Administrative Regulations contemporaneously construing 
the statute and made for its enforcement, and which are not 
unreasonable or inconsistent with the statute will not be over¬ 
ruled, except for weighty reasons. 

Norwegian Nitrogen Co. v. United. States, 2SS U.S. 294, 315; 

Fawcus Machine Co. v. United States, 2S2 U.S. 375, 37S; 

Brewster v. Gage, 2S0 U.S. 327, 336; 

Logan v. Davis, 233 U.S. 613, 627; 

Komada v. United States, 215 U.S. 392, 396; 

United States v. Moore, 95 U.S. 760, 763; 
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Wilbur v. Texas Co. 59 App. D.C. 275, 40 F. (2d) 787, cer¬ 
tiorari denied 282 U.S. S43; 

Commonwealth Commercial State Bank v. Lucas, 59 App. 
D.C. 317, 319, 41 F. (2d) 111; 

Christopher v. Burnet, 60 App. D.C. 365, 367, 55 F. (2d) 
527; 

District of Columbia v. Smith, 63 App. D.C. 363, 72 F. (2d) 
735. 

Such Regulations should not be interfered with by a court 
unless clearly unlawful. 

McCarl v. United States ex rel. Leland, 59 App. D. C. 362. 42 
F. (2d) 346, certiorari denied 2S2 U.S. 839; 

Red River Broadcasting Co. v. Federal Communications 
Commission, 69 App. D.C. 1, 9S F. (2d) 282. 

CONCLUSION 

For the reasons stated above it is respectfully submitted that 
the decision of the Board of Tax Appeals was correct and 
should be affirmed. 
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